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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


— 


[ Filed in Open Court Jan. 4, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on July 2, 1959, Sworn in on July 7, 1959 


The United States of America) Criminal No. 14-60 
ve ) Grand Jury No. 1506-59 


Eugene E. Turberville ) Violation: 22 D.C. C. 2401 | 
James H. Simpson ) (First Degree Murder) 
) (Murder _ Perpetrating Crime of 


ape) 
(Murder cute Perpetratng ‘Crime of 
Mayhem) 
22 D.C.C. 2801 
(Rape) 
22 D.C.C. 502 
(Assault With Dangerous Weapon) 
22 D.C. C. 506 
(Mayhem) 
22 D.C. C. 502 
(Assault With Intent to Commit Mayhem) 
The Grand Jury charges: | 
On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams 
purposely and with deliberate and premeditated malice, murdered Ollie 
Bowman by means of kicking him with their shod feet and striking him 
with their fists, rocks and other hard blunt instruments, a more particular 
description of which is unknown to the Grand Jury. 
SECOND COUNT: 
On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams, 
without purpose so to do, unlawfully and feloniously did kill ‘Ollie Bowman 


by means of kicking him with their shod feet and striking him with their 
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fists, rocks and other hard, blunt instruments, a more particular de- 
scription of which is unknown to the Grand Jury, while the said defendants 
were perpetrating and attempting to perpetrate the crime of rape upon 
Rose Bud Bunn. 

THIRD COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams, 
without purpose so to do, unlawfully and feloniously did kill Ollie Bowman 
by means of kicking him with their shod feet and striking him with their 
fists, rocks, and other hard, blunt instruments, a more particular de- 
scription of which is unknown to the Grand Jury, while the said defendants 
were perpetrating and attempting to perpetrate the crime of mayhem. 
FOURTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams made 
an assault upon Rose Bud Bunn, a female person, with intent to carnally 
know and abuse the said Rose Bud Bunn, forcibly and against her will. 
FIFTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams made 
an assault on Cyprian G. Lucas with dangerous weapons, that is, by means 
of kicking him with their shod feet and with rocks, pipes, burning pieces 
of wood, and other hard, blunt instruments, a more particular description 
of which is unknown to the Grand Jury. 

SIXTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams did 
wilfully and maliciously disfigure Rose Bud Bunn by means of assaulting 
her with burning pieces of wood in and about her face, eyes and breasts. 
SEVENTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams made 
an assault on Rose Bud Bunn, with intent to wilfully and maliciously 
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disfigure her by means of striking her with burning pieces of wood in and 
about her face, eyes and breasts. | 
EIGHTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams did 
wilfully and maliciously disfigure Cyprian G. Lucas by means of assaulting 
him with burning pieces of wood in and about his face and eyes. 

NINTH COUNT: 

On or about December 5, 1959, within the District of Columbia, 
Eugene E. Turberville, James H. Simpson and Bernard T. Williams 
made an assault on Cyprian G. Lucas, with intent to wilfully and ma- 
liciously disfigure him by means of striking him with burning pieces of 
wood in and about his face and eyes. 


/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Carl F. Tierney 
Foreman. 


[ Filed Jan. 8, 1960] 
PLEA OF DEFENDANT EUGENE TURBERVILLE 

On this 8th day of January, 1960, the defendant Eugene E. Turber- 
ville, appearing in proper person and by his attorney Kenneth D. Wood, 
being arraigned in open Court upon the indictment, the same pris read 
to him, pleads not guilty thereto. 

The defendant is granted 20 days to file appropriate motions. 

The defendant is remanded to the District Jail. 

By direction of 


Present: Leonard P. Walsh 
United States Attorney Presiding Judge 
By Fred Mcintyre Criminal Court #1 | 


Assistant U. S. Attorney HARRY M. HULL, Cle “ 
Margaret Deeds By /s/ H. Dodd 
Official Reporter Deputy Clerk 


[ Filed Jan. 8, 1960] 
PLEA OF DEFENDANT JAMES H. SIMPSON 

On this 8th day of January, 1960, the defendant James H. Simpson, 
appearing in proper person and by his attorney Foster Wood, being ar- 
raigned in open Court upon the indictment, the same being read to him, 
pleads thereto. 

The defendant is granted 20 days to file appropriate motions. 

The defendant is remanded to the District Jail. 

By direction of 


Leonard P. Walsh 
Presiding Judge 
Criminal Court #1 


* * 


[ Filed Jan. 8, 1960] 
PLEA OF DEFENDANT BERNARD T. WILLIAMS 

On this 8th day of January, 1960, the defendant Bernard T. Wil- 
liams, appearing in proper person and by his attorney Stanley Dietz, 
being arraigned in open Court upon the indictment, the same being read 
to him, pleads not guilty thereto. 

The defendant is granted 20 days to file appropriate motions. 

The defendant is remanded to the District Jail. 

By direction of 


Leonard P. Walsh 


Presiding Judge 
Criminal Court #1 


* * 


[ Filed Jan. 23, 1960] 
MOTION BY JAMES H. SIMPSON FOR SEPARATE TRIAL 


James H. Simpson, one of the defendants in that above-entitled 
cause, moves the court, pursuant to Rule 14 of the Rules of Criminal 
Procedure, that the trial of three defendants in this cause be separated, 
and that the defendant, James H. Simpson be permitted to go to trial 
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alone on the offenses charged in the indictment, for the reason that the 
defendant, James H. Simpson would be prejudiced by being required to 
be tried jointly with the other two defendants. 

/s/ Foster Wood | 


Attorney for Defendant 
1028 Conn. Ave., | 


(Certificate of Service) 


[ Filed Jan. 23, 1960] | 

MOTION OF JAMES H. SIMPSON TO COMPEL | 

ELECTION BETWEEN COUNTS IN INDICTMENT 

Defendant moves the court, pursuant to Rule 14, of the Federal 

Rules of Criminal Procedure, for an order compelling the government to 
elect between the 1st, 2nd & 3rd Counts and the 4th, 6th & 7th counts; 
and the 5th 8th and 9th counts of the indictment herein for the reason that 
the defendant is prejudiced by the joinder of the offenses in said counts. 


/s/ Foster Wood | 
1028 Conn. Ave. | 
Attorney for Defendant 
James H. Simpson 
(Certificate of Service) 


[ Filed Jan. 23, 1960] 


MOTION OF JAMES H. SIMPSON FOR SEPARATE 
TRIAL OF COUNTS IN INDICTMENT 


Defendant, James H. Simpson, -moves the court, pursuant to 
Rule 14 of the Rules of Criminal Procedure, to grant him a separate trial 
on counts 4, 6 & 7; and on counts 5, 8 & 9 of the indictment for the fol- 
lowing reasons: 

Counts 1, 2 & 3 charge the murder of Ollie Bowman 


Counts 4, 6 & 7 charge assaults on Rose Bud Bunn 
Counts 5, 8 & 9 assault on C. G, Lucas 


Each count also charges a separate offense--nine offenses com- 
mitted on three different persons--three on each person. 
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Whether committed within the space of minutes, hours or days-- 
they were not committed simultaneously. 

The court cannot assure a fair trial by combing these separate 
offenses, committed against three different persons in one trial. It 
would be prejudicial during a trial on a charge of the murder of "A", to 
introduce evidence that defendant raped "B"; and assaulted "C". 

/s/ Foster Wood 


1028 Conn. Ave. 
Attorney for Defendant Simpson 


* * 


[ Filed Jan. 25, 1960] 


MOTION OF BERNARD T. WILLIAMS TO 
OBTAIN MENTAL EXAMINATION 


Now comes the defendant, Bernard T. Williams, by and through 
his attorney, Stanley M. Dietz, and moves this Court, pursuant to Title 
24, Section 301(a), District of Columbia Code, 1951 Edition as amended, 
to ORDER an examination into the mental competence of the defendant, 
Bernard T. Williams. For ground hereto, defendant refers to the at- 
tached affidavits which he prays the Court to consider as part hereof, and 
to the following statements of defendant's Court appointed attorney: 

Counsel appointed by the Court to defend Bernard T. Williams states 
to the Court that he has on three occasions seen and interviewed the de- 
fendant, Bernard T. Williams, and that in said interviews the defendant 
has admitted to this counsel practically all of the facts asserted to in the 
accompanying affidavits (and the same information as related in the affi- 
davits was conveyed to this counsel by Raymond Brown, Christine Brown 
and Louise Pry, respectively, brother, sister and friend of Bernard T. 
Williams, which statements were not reduced to affidavits because 
counsel felt same would be cumulative) which information this counsel 
related to two psychiatrists that are attached to St. Elizabeth’s Hospital, 
and this counsel was informed by said psychiatrists that this defendant 
should be mentally examined, and further, counsel asserts to the Court 
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that the defendant believes this counsel to be a member of the Metro- 
politan Police Department, and that this counsel is of the opinion that the 
defendant, Bernard T. Williams is unable to assist this counsel in pre- 
paring his defense to the charges herein. : 

/s/ Stanley M. Dietz, 


Attorney for Defendant, 
Bernard T. Williams 


* * 


[ Filed Jan. 29, 1960] 


JAMES H. SIMPSON, et al. 
ORDER 


Upon consideration of the defendant's motion for a mental examina- 
tion pursuant to Title 24, Section 301 of the District of Columbia Code, 
as amended August 9, ak and the representations made in reais 
thereof, it is this 29°, ; 29° day of January, 1960 

ORDERED, that the defendant James H. Simpson be and he is 
hereby committed to Saint Elizabeths Hospital for a period not to exceed 
ninety (90) days for examination by the psychiatric staff of said hospital. 
The Superintendent of said hospital upon completion of the said examina- 
tion is directed to file with this Court a written report of the examination 
which shall express the opinion of the Superintendent of said hospital as to: 


i. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to assist counsel 
properly in the preparation of his defense. 


2. Whether the defendant was suffering from a chert! disease or 
defect on December 5, 1959, the date of the alleged crime. | 

3. Whether, if the defendant was suffering from a mental disease 
or defect on the above mentioned date, the criminal act was the product 
of a mental disease or defect, and it is | 

FURTHER ORDERED, that in the event there is no bed Hieamsediately 
available at Saint Elizabeths Hospital, the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
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becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of Saint Elizabeths Hospital, the United States 
Marshal, or his designated deputy is hereby authorized to bring the de- 
fendant, James H. Simpson, before this Court for such further proceed- 
ings in this matter as may be necessary, and in the event the hospital 
report shall indicate that the defendant is competent to stand trial, the 
United States Marshal or his designated deputy is hereby authorized to 
transport the defendant to the District of Columbia Jail to await further 
action of this Court. 

/s/ ¥. Dickinson Letts 
JUDGE 


[ Filed Jan. 29, 1960] 
BERNARD T. WILLIAMS, ET AL 
ORDER 

Upon consideration of the defendant's motion for a mental examina- 
tion pursuant to Title 24, Section 301 of the District of Columbia Code, 
as amended August 9, 1955, and the representations made in support 
thereof, it is this 29th day of January, 1960 

ORDERED, that the defendant Bernard T. Williams be and he is 
hereby committed to Saint Elizabeths Hospital for a period not to exceed 
ninety (90) days for examination by the psychiatric staff of said hospital. 
The Superintendent of said hospital upon completion of the said examina- 
tion is directed to file with this Court a written report of the examination 
which shall express the opinion of the Superintendent of said hospital as 
to: 

1. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to assist counsel 
properly in the preparation of his defense. 

2. Whether the defendant was suffering from a mental disease or 
defect on December 5, 1959, the date of the alleged crime. 

3. Whether, if the defendant was suffering from a mental disease 
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or defect on the above mentioned date, the criminal act was % product 
of a mental disease or defect, and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital, the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
becomes available, and it is | 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of Saint Elizabeths Hospital, the United States Mar- 
shal, or his designated deputy is hereby authorized to bring the defendant, 
Bernard T. Williams, before this Court for such further proceedings in 
this matter as may be necessary, and in the event the hospital report 
shall indicate that the defendant is competent to stand trial, the United 
States Marshal or his designated deputy is hereby authorized to transport 
the defendant to the District of Columbia Jail to await further action of this 
Court. | 
/s/ F. Dickinson Letts 

JUDGE 


[ Filed Jan. 29, 1960] 
#2. JAMES H. SIMPSON 
#3. BERNARD T. WILLIAMS 


On this 29th day of January, 1960, came the attomey of the United 
States; the defendants James H. Simpson and Bernard T. Williams in 
proper person and by their attorney's Foster Wood, Esq., and Stanley 
Deitz, Esq; whereupon the defendant James H. Simpson's motion for 
separate trial of Counts in the indictment is denied; the defendant Simp- 


son's motion to compel election between the counts in the indictment is 
denied; the defendant Simpson's motion for a separate trial is denied and 
the Government's Oral motion for a mental examination of the defendant 
Simpson is granted. 

The motion of the defendant Bernard T. Williams for a strental 


examination is granted. Each defendant is remanded to the District of 
Columbia Jail. 
The trial date of the case is continued to May 25, 1960, by direction 
of the Court. 
By direction of 


F. DICKINSON LETTS 


Presiding Judge 
Criminal Court #2 


* * 


[ Filed Feb. 3, 1960] 
#1. EUGENE E. TURBERVILLE, et al. 


MOTION TO OBTAIN MENTAL EXAMINATION 


Now comes the defendant, Eugene E. Turberville, by and through 
his attorney, Kenneth D. Wood, and moves this Court, pursuant to Title 
24, Section 301 (a), of the District of Columbia Code, to order an exami- 
nation into the mental competency of the defendant, Eugene E. Turber- 
ville. 

Attached hereto is an Affidavit of Counsel which counsel prays the 
Court to consider as part hereof. 

/s/ Kenneth D. Wood 


Attorney for Defendant 
* * 


[ Filed Feb. 12, 1960] 
EUGENE E. TURBERVILLE 


ORDER 


Upon consideration of the defendant’s motion for a mental exami- 
nation pursuant to Title 24, Section 301 of the District of Columbia Code, 
as amended August 9, 1955, and the representations made in support 
thereof, it is this 12th day of February, 1960 

ORDERED, that the defendant Eugene E. Turberville be and he is 
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hereby committed to Saint Elizabeths Hospital for a period not to ex- 
ceed ninety (90) days for examination by the psychiatric staff of said 
hospital. The Superintendent of said hospital upon completion of the 
said examination is directed to file with this Court a written report of 
the examination which shall express the opinion of the Superintendent 
of said hospital as to: 

1. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to assist counsel 
properly in the preparation of his defense. 7 

2. Whether the defendant was suffering from a mental disease or 
defect on December 5, 1959, the date of the alleged crime. | 

3. Whether, if the defendant was suffering from a mental disease 
or defect on the above mentioned date, the criminal act was the product 
of a mental disease or defect, and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital, the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Boe when a bed 
becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of Saint Elizabeths Hospital, the United States Mar- 
shal, or his designated deputy is hereby authorized to bring the defendant, 
Eugene E. Turberville, before this Court for such further proceedings 
in this matter as may be necessary, and in the event the hospital report 
shall indicate that the defendant is competent to stand trial, the United 
States Marshal or his designated deputy is hereby authorized to transport 
the defendant to the District of Columbia Jail to await further action of 
this Court. 


/s/ James W. om JUDGE 
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U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 
U.S.A. Clerk's No. CR 14-60 
vs. U.S. Marshal No. 
SIMPSON, et al Received by U.S. M. 


I hereby certify and return that I served the annexed order on the 
herein-named James H. Simpson by transferring him from D.C. Jail 
personally to St. Eliz. Hosp. Wash., D.C. in the said District at 2:31 
p.m., onthe 14 day of April, 1960. 

DUDLEY G. SKINKER 
United States Marshal. 
By /s/ R. L. Keegan, Deputy. 


* * 


[ Filed July 11, 1960] 


Department of 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
Washington 20, D. C. 79, 465 


In reply refer to JHP/SK 
James H. Simpson 


July 6, 1960 
The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

James H. Simpson (Criminal Number 14-60) was committed to 
Saint Elizabeths Hospital April 14, 1960, for a period of not to exceed 
ninety days, upon an order signed by Judge F. Dickinson Letts, to be 
examined by the psychiatric staff of this hospital. It was further ordered 
that a report of our findings be submitted to the Court as to the present 
mental competency of James H. Simpson to stand trial, and whether he 


xiii 


was, at the time of the alleged crime, on December 5, 1959, suffering 
from a mental disease or defect, and, if so, whether the criminal act 
was the product of a mental disease or defect. 

Mr. Simpson's case has been studied intensively since the date of 
his admission to Saint Elizabeths Hospital and he has been examined by 
several qualified psychiatrists attached to the medical staff of Saint 
Elizabeths Hospital as to his mental condition. On June 20, 1960, Mr. 
Simpson was examined and the case reviewed in detail at a medical staff 
conference. We conclude, as the result of our examinations and obser- 
vation, that James H. Simpson is mentally competent to understand the 
proceedings against him and to properly assist in his own defense. It is 
our opinion that James H. Simpson is not suffering from a mental disease 
at the present time, and we do not find evidence of a mental disease exist- 
ing on December 5, 1959. He has only borderline intelligence. 

Sincerely yours, 
/s/ Evelyn B. Reichenbach, M. D. 


Acting Superintendent 
* * 


[ Filed Nov. 16, 1960] Eugene E. Turberville 
MOTION FOR A DIRECT DISMISSAL 


Comes now, Eugene E. Turberville who first being sworn according 


to law depose and says he is the petitioner in the aforesaid motion for a 


direct dismissal, reasons as follows: 

1. That the petitioner has been deprived of his rights under the 
sixth amendment of the constitution. By being denied the right to a just 
and speedy trial. ! 

2. That petitioner is being made to languish in jail at the discretion 
of the government this since Dec. 7, 1959. This being done by holding 
petitioner under excessive bail. A violation of petitioner's civil rights 
under the 8th amendment. ! 

3. That the government has had three postponements becaiine of 
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inability to bring forth complaining witness. The petitioner feels this is 
a violation of his civil rights. 
Wherefore petitioner begs this honorable Court to grant this his 

motion for a direct dismissal for this petitioner will ever pray. 
/s/ Eugene E. Turberville 
Petitioner 

Sabscribed and sworn to before me this 16th day of November, 1960. 
/s/ Eugene E. Turberville 
/s/ Stephen D. Miller 


Notary Public 
Deputy Clerk 
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JOINT APPENDIX 


[ Filed May 8, 1961] 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 
Vv. 


EUGENE E. TUBERVILLE, 
BERNARD T. WILLIAMS, 
JAMES H. SIMPSON, 


Criminal Action 
No. 14-60 | 


ee ee et Nee eet Nee eet ee” 


Defendants. 


| 
Washington, D. C. 
Wednesday, November 16, 1960. 
The above entitled matter came on for trial at 10:20 a.m., before 
the HONORABLE JOSEPH R. JACKSON, Judge, anda Jury. 


* : * * * 

MR. DIETZ: Iam Stanley Dietz and I represent Bernard T. Williams. 
I have been appointed by the Court, Your Honor. Since this is a first de- 
gree case and a very involved one--I see Your Honor has already perused 
the indictment--I move the Court to order daily copy be submitted to the 
defendant at the expense of the Government. 

MR. FLANNERY: No objection. 

THE COURT: That motion is granted. 

MR. DIETZ: Now, Your Honor, I am at a little loss : as to how to 
state this. This Bernard Williams was examined for his mental compe- 
tency at the motion of the defendant. | 

THE COURT: I read the reports. 

MR, DIETZ: This morning, the last hour, we will say, he is not 
satisfied with this, even though we had discussed it before.’ I say "we" 
I mean the defendant and myself. He is not now satisfied with this and 
wants a further mental examination, so I feel duty-bound to make such a 

motion to Your Honor. 

THE COURT: What do you say, Mr. Flannery? 
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MR. FLANNERY: I believe he has had his mental examination. Un- 
less there is some showing he shouldn't go to trial, I think it should be 
denied. 

THE COURT: Denied. 

* x = * 

MR. KENNETH WOOD: It was presented to me by defendant Tuber- 
ville, in which Your Honor's Clerk, Mr. Miller aided in executing this 
morning. I guess Your Honor has it. He only had one copy. He is ob- 
jecting under the Constitution for the reason that he has not received a 
speedy trial and moves for direct dismissal. 

THE COURT: Denied. 

* * 

MR. FLANNERY: Satisfied. 

MR. KENNETH WOOD: The defense is content. 

THE COURT: Swear the jury. 

THE DEPUTY MARSHAL: Will the jurors please stand and the 
defendants stand. 

THE DEPUTY CLERK: Do you and each of you so solemnly swear 
that you will well and truly try and a true deliverance make between the 
United States and Eugene E. Tuberville, James H. Simpson and Bernard 
T. Williams, the defendants at the bar who have been indicted for the 
murder of Ollie Bowman, and a true verdict render according to the 
evidence, so help you God? 

(The jury panel responded in the affirmative. ) 

THE COURT: Draw two alternates. 

* * * 

MR. FLANNERY: The Government is satisfied. 

THE COURT: Swear the alternate jurors. 

THE DEPUTY MARSHAL: Defendants rise and alternates place your 

39-A right hands on the Bible, please. 

THE DEPUTY CLERK: Do you and each of you solemnly swear that 
you will well and truly try and a true deliverance make between the United 
States and Eugene E. Tuberville, James H. Simpson and Bernard T. 
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Williams, the defendants at the bar who have been indicted for the murder 
of Ollie Bowman, and a true verdict render according to the evidence, so 


help you God? 
(The two Alternates responded in the affirmative. ) 


* * * * 


OPENING STATEMENT BY COUNSEL ON 
BEHALF OF THE GOVERNMENT. 

MR. FLANNERY: ***** At about that time these three de- 

fendants, who had some difficulty--they had had a fight with another 
person, chased that other person, whose name, I believe, was Tucker, 
across an adjacent lot and Tucker escaped the three defendants. 

Shortly thereafter, the three defendants approached these three 
people, Lucas, Bunn and Bowman, and made inquiries about the where- 
abouts of the man whom they had been chasing. During the course of 
the conversation the deceased person, Bowman, started to walk away, 
at which point the defendants announced, "Well, you are not going to get 

away," and the defendant Turberville struck the deceased person, 
Bowman, over the head with a piece of pipe or some blunt instrument. 

* * * * \ 

MR. KENNETH WOOD: May it please Your Honor, unless I mis- 
understood Mr. Flannery, during his opening statement, I thought I heard 
him say prior to these defendants coming upon his people in this case, 
they had engaged in a fight with someone else. | 

THE COURT: Yes. : 

MR. KENNETH WOOD: And were chasing this person when they 
came upon them. Now, I think by doing that Mr. Flannery has injected 

into this case an act of violence on the part of these defendants 
for which they are not now charged. 

THE COURT: They are not on trial for that and they will not be 
charged with that. It was preliminary. 

MR. KENNETH WOOD: I feel such a statement coming from Mr. 
Flannery is prejudicial to these defendants. 

THE COURT: I do not think itis. If it is a motion, it is denied. 
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MR. KENNETH WOOD: It is a motion and, also, itis a motion for 
a mistrial. 

THE COURT: Denied. 

MR. FOSTER WOOD: I make the same motion, Your Honor. 

THE COURT: Same ruling. 

MR. DIETZ: I join in the same motion, Your Honor. 

THE COURT: Same ruling. 


* * * 


SALLY BOWMAN 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Now, lean forward and talk into that microphone, please. State 
your fullname. A. Sally Bowman. 

Q. Miss Bowman, where do you live? A. 823 21st Street, North- 
east. 

Q. Is that in the District of Columbia? A. Yes. 

THE COURT: Talk a little closer to the microphone. 

BY MR. FLANNERY: 

Q. Now, Sally Bowman, did you know one Ollie Bowman during his 
lifetime? A. He was my husband. 

Q. Who were you married to, Ollie Bowman, Jr. ? A. No, Ollie 
Bowman, Jr., is my son. 

Q. Isee. And this man was your husband. All right. Now, I 
call your attention to December the 6th, 1959. Do you recall that day? 
A. It was on a Sunday. 

Q. Ona Sunday? A. Yes. 

Q. And do you recall, on a Sunday, in the early part of December 
1959, namely, December 6, 1959, when you went to the D. C. Morgue? 

Yes, I was there around about twelve. 

Twelve noon? A. Yes. 

And did you see the body of some person there? A. Yes. 
Now, whose body was that? A. Ollie Bowman. 
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Q. Was that your-- A. Husband. 

Q. --husband? A. Yes. 

'Q. And did you identify that body to a gentleman there at the 
morgue, an attendant who was there? A. Yes. 

Q. Very well. 

MR. FLANNERY: That is all; your witness. 

THE COURT: Any cross examination? 

MR. KENNETH WOOD: Ihave none, Your Honor. 

MR. DIETZ: May I, Your Honor? 

THE COURT: You may. 

CROSS EXAMINATION 


* * 


WILBER D. ROWLES 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Please state yourname. A. Wilber D. Rowles. | 

Q. R-o-w-l-e-s? A. That's right. 

Q. Now, Mr. Rowles, are you employed at the District of Columbia 
Morgue? A. Yes, Iam. 

Q. And you are a morgue attendant? A. That's right. 

Q. Were you so employed on December 6, 1959? A. ‘Yes, I was. 

Q. Now, on that date, December 6, 1959, did you see Sally Bow- 
man? A. According to the card that she signed, that she identified the 
body to me. 

Q. Did Sally Bowman identify the body of Ollie Bowman to you? 

A. Yes. : 

Q. And did you, in turn, identify that body to Dr. Richard Rosen- 
berg, the Deputy Coroner? A. We all go back and they sign the card 
and it is on the bodies and they look at them and then the fellow up in the 
autopsy room identifies it to him. 

Q. Did you identify the body to Dr. Rosenberg? A. No, I didn't. 

Q. Was that body in the morgue on December 6, 1959? A. Yes, it 
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Q. And it was identified to you by Sally Bowman, is that right? 
A. That's right. 
MR. FLANNERY: All right, that's all. 


* * * 


RICHARD M. ROSENBERG 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Dr. Rosenberg, please state your full name for the record. 
A. Richard M. Rosenberg. 

Q. You are a medical doctor, sir? A. Iam. 

MR. DIETZ: This defendant is willing to stipulate as to the Doctor's 
qualifications, Your Honor. 

THE COURT: Very well. Mr. Flannery is entitled to ask any 
questions he wants with respect to qualifications, if he sees fit to. 

* - * * 
BY MR. FLANNERY: 

Q. In any event, did you perform an autopsy on the body of Ollie 
Bowman? A. I did. 

Q. Now, will you, in your own way, tell the Court and jury what 
your autopsy revealed, and as you go along will you try to explain some 
of the medical terms in layman language for the benefit of the jury? 

A. ‘The decedent came to his death because of hemorrhage and shock 
due to ruptured viscera. The word ‘viscera’ means internal organs, 
and in this case, the ruptured viscera were liver, pancreas, and large 
abdominal vessels. 

In addition to these, he had cerebral concussion and contusion which 
means brain injury. 

Q. All right. And you examined the body, what did you observe 
about the body and face? A. He had sustained rather a great number of 
injuries. There was a severe laceration of the right ear, which was 
partially torn away from the side of his head. Both eyes were swollen 

“and bruised. There was a severe and extensive laceration, the word 
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"laceration" means a jagged or uneven wound like a cut, of the right side 
of the upper lip, and an excessive abrasion on the forehead. And there 
were contusions and abrasions of both knees. He had also sustained a 
fracture of the sixth rib on the left, and the adjacent lung tissue was con- 
tused. The word "contused" means bruised. I think that is it. 

Q. Allright. Was there any damage to the brain, or did you men- 
tion that? A. Yes, I did. I said one of the causes of death was cerebral 
concussion and contusion, examination of the brain revealed bruises on 
the anterior and posterior ends or aspects of each cer which would 
be due to a blow of some force or severity. | 

Q. And the cause of death, again, Doctor? A. Cause: of death was 
ruptured viscera, meaning liver, pancreas and large vessels in the ab- 
domen, cerebral concussion and contusion, hemorrhage and shock. 

Q. All right. Now, did you determine what the alcoholic content of 
the blood was? A. Examination of the blood revealed .25 per cent, 

25 hundredeis per cent alcohol. | 


Q. Which would indicate what to you? A. That he was drunk. 
* * * * ! 


CROSS-EXAMINATION 
BY MR. KENNETH WOOD: 
Q. Dr. Rosenberg, when did you perform the autopsy in this case? 
A. 12:45 p.m., December 6, 1959. 
Q. And from your examination of the body, could you dive us an 
indication as to your opinion as to when death occurred? A. No, sir; 
I can't answer that. | 
* * 
_ BY MR. FOSTER WOOD: 
Q. Dr. Rosenberg, from your examination of his organs, was it 
your opinion he was an alcoholic? A. I would say yes. 
Q. What was hisage? A. Fifty-five; that was the age given to me, 
incidentally. 
Q. Would it be your opinion, from your examination, ‘that he had 
been an alcoholic for a long period of time? A. I can't answer that. In 
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examining this man I make a note that he had a markedly cirrhotic liver 
and most of the time cirrhosis of the liver is due to an excess in alcohol, 
so I would give the opinion that he was an alcoholic. 
* * * 
CYPRIAN G. LUCAS 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. Lucas, keep your voice up, please, and state your name. 
A. My name is Cyprian George Lucas. 
Q. Mr. Lucas, where do you live now? A. I stay with my cousin, 
929 H Street. 


* * * * 


Q@ Very well. Now, Mr. Lucas, did you know one Ollie Bowman? 
A. Ihave knowed Ollie Bowman about 25 years, maybe longer. 
Q. And do you know one named Rosebud Bunn? A. Ihave been 


knowing her just a short while, sir. 

Q. All right. Now, do you recall December of 1959, do you recall 
that month? A. Ido. 

Q. Do you recall a Saturday, December the 5th, 1959? A. I do. 

* * * * 

Q **** A. I went over on M Street to see a friend of mine, 
Charlie. 

Q. About what time was that? A. That was about pretty near 
6:00 o’ clock. 

Q. Inthe evening? A. In the evening. I sat around there and 
talked with him for a while. After awhile I said I better go up to the 
tailorshop on the corner at 4th and M and get my pants and shirts out. 

Q. Fourth and M Southwest? A. Yes, sir. 

Q. That is in the District of Columbia? A. Yes, sir. 

Q. All right. Did you go to the tailor? A. I went to the tailor 
and got my pants out. I had been looking for Ollie earlier in the evening. 
Finally I peeped through a lot and Ollie and Rose were standing there and 
another fellow heading towards them. 
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Q. Where was this lot? A. It was on M Street sa 4th and 
6th, alley and M Southwest. | 

Q. Was it sort of a vacant lot? A. Vacant lot. A lot that Ace 
Wrecking Company used to store old lumber and burn on there. 

Q. That is the company for which you worked? A. That's right. 

Q. Ali right. Now, was Ollie Bowman an old friend of yours? 
A. That's it. 

Q. What did you do when you saw him and Rosebud Bunn over there? 
A. Well, when I come out of the tailorshop, having looked across the 
lot, all the houses was torn down, some lumber was packed there waiting 
where the truck came and dumped it, I went to see Ollie, to see him, 
pay him off. | 

Q. What were you going todo? A. I owed him some change. When 
I get through on the lot I asked Ollie-- 

MR. KENNETH WOOD: We will have to object to ane he asked 
Ollie. 


THE COURT: Don't repeat conversations. Just say what you saw 
and heard, yourself. 
BY MR. FLANNERY: 


Q. Answer this yes, or no; did you talk to Ollie? A. Yes, sir. 

Q. And did you stand there and talk to him for a while? A. Indeed, 
I did. | 
Q. How long did you talk to him? A. About five minutes, and I 
asked Ollie for a cigarette. 

Q. You can't relate the conversation you had with Ollie. But any- 
way, you talked to Ollie? A. Yes. 

Q. Was Rosebud Bunn there, too? A. Yes, sir. 

Q. What else was there on that lot? A. Well, there was an old 
shack where the boys had built up of doors, they stand there when it 
rained or the wind was blowing, some of them picking out lumber. 

Q. Wasthereafire there? A. They generally had a fire there. 

Q. Was there a fire there that evening? A. Yes, sir, when I 
came over. | 


10 
Q. After you stood there and talked about five minutes, what 
happened next? A. Well, I asked Ollie did he have any cigarettes. 
I told him I could get some at the corner. He said, no. 
Q. Don't go into the conversation. What is the next thing that 
happened? A. The next thing happened, I goes and gets the cigarettes 
and come back through the 4th Street side of the lot. I meets these 
three fellows ranning-- 
Q. You saw three fellows running some place? A. Yes. 
Q. Was this the same lot? A. Yes, sir. 
Q. Where did you get the cigarettes? A. Fourth and M, where the 
drugstore was, there. 
Q. What did you do when you saw three fellows chasing the man? 
A. l asked Ollie who was that running through the lot. 
MR. KENNETH WOOD: I will object to any conversation. 
THE COURT: Your objection is sustained. 
BY MR. FLANNERY: 

Q. No conversation. 

THE COURT: You cannot tell what the people said or what you said. 
BY MR. FLANNERY: 

Q. You hada conversation, didn’t you? .A. Yes, sir. 

Q. What happened after the conversation; what happened after 
that? A. After the conversation, I said we better leave here because 
them boys are coming back. 

MR. KENNETH WOOD: We object to that and ask that it be 
stricken. 

THE COURT: It may be stricken, what he said. 

BY MR. FLANNERY: 

Q. No conversation, but what happened next? A. When I looked 
up I seen these three fellows coming across the lot. I said, "Ollie, 
there they come." He told me, "No, they are not going to bother me." 

MR. KENNETH WOOD: I object. And may that also be stricken? 

THE COURT: It may be stricken. Don't repeat conversations. Just 
tell what happened. 
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BY MR. FLANNERY: 

Q. Just what happened, no conversation. Go ahead. A. At that 
point Ollie started around the house. We were all standing there. Ollie 
started around the house. 

Q. You say we were all there, who was there? A. eae Ollie 
and these three gentlemen who were there. : 

Q. And you? A. And me. 

Q. All right. Now, you say three fellows soproached 9 you there? 
A. Yes, sir. 

Q. Then what happened? A. Well, one of them nodded at Rose 
and got Rose and carried her around the house. 


Q. Did you see the man who carried Rose around the house? 
Did you see him here today? A. Yes, sir; two of them, one stayed 
with us. 

Q. Step down and point to them. 

THE COURT: Step down and point to the men you recognize. 


(The witness left the witness stand.) 
BY MR. FLANNERY: 
Q. So there won't be any mistake-- 
THE COURT: Go over and put your hand on the shoulders 
BY MR. FLANNERY: 

Q. Put your hand on their shoulder. For the shai! who is that? 

MR. FOSTER WOOD: Simpson. 

MR. FLANNERY: And who is this one, Williams? Your Honor, 
may the record indicate the witness has placed his hand on Defendant 
Simpson and Defendant Williams. : 

THE COURT: Yes, the record may so show. 

(The witness resumed the stand.) 
BY MR. FLANNERY: 

Q. Now, what did the two fellows, you just put your hand on, 
Simpson and Williams, what did they do? A. They were around the 
corner with Rose at the time. The other gentleman was the one that beat 
Ollie. 
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MR. DIETZ: I can't hear. 

THE WITNESS: This other gentleman was the one trying to beat 
Ollie, he said he was trying to get away. 

BY MR. FLANNERY: 

Q. Who beat Ollie? A. That man. 

Q. So there won't be any mistake, step down here and put your hand 
on his shoulder. 

(The witness left the witness stand. ) 

MR. FLANNERY: May the record reflect, Your Honor, the witness 
placed his hand on the shoulder of Defendant Tuberville? 

THE COURT: The record may so show. 

BY MR. FLANNERY: 

Q. Now tell the Court and jury what this one, the one you just 
placed your hand on his shoulder, what did Tuberville do? A. When 
Ollie started around, he thought Ollie was trying to get away. 

MR. DIETZ: I object to what he thought Ollie was doing. 

THE COURT: Sustained. Just say what he did. 

BY MR. FLANNERY: 

Q. You said he said something. You said he was trying to get 
away. Did somebody say something about getting away? A. That is when 
he started beating Ollie. 

Q. After he said that, the defendant, what happened? A. Later on, 
I was still standing there looking, this big one in the center, he came 
around. This one here told Somerville-- 

THE COURT: Who do you mean; which one? 

BY MR. FLANNERY: 

Q. You said something about beating; who beat who? A. The first 
one started beating Ollie. 

Q. Tuberville? A. Yes, sir. 

Q. How didhe beathim? A. He had a stick or something, Ollie 
slumped on a piece of concrete this long (indicating) and that square. 

Q. Where did Tuberville hit him? A. I don't know, he was around 
the house. Ollie staggered back and that is where he stayed. 
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THE COURT: Don't talk so fast. 

BY MR. FLANNERY: 

Q. Did you see this man, Tuberville, hit Ollie? A. yes, sir. 

Q. Then what happened after that? A. After that the gentleman 
in the center come around. : 

Q. The one in the center here, Williams? A. Yes, sir. 

Q. What did you see him do? A. He told him Ollie was trying to 
get away. | 

Q. Who told Simpson? A. Somerville. 

Do you mean Tuberville? A. Yes, sir. 
Tuberville told Simpson-- A. Trying to get away. 
Then what happened? A. He stamped on him. | 
Who? A. The gentleman in the center. 

Simpson? 

MR. FOSTER WOOD: No, no; this is Williams. 

BY MR. FLANNERY: 

Q. Williams straddled Ollie? A. Yes, and started beating Ollie 
and they kicked Ollie and did that a few times. I told them then, if you 
keep on beating that old man you are all going to be sorry in the morhing. 
So they all came around and started on me. 

Q. You say they all; who all? A. All three of a 

Q. All three of the defendants, Tuberville-- A. That's right. 

Q. --and Williams and Simpson? A. That's right. | 

Q. Now, what did they do to you; tell the jury. A. One was on my 
left and one on the right and one in the center getting sticks in the fire, 
getting it hot. Every time I flinched one would hit me, I put my arm up 
and catched it. Finally, they got me burned up and I passed out. I don't 
remember anything until early in the morning, I guess it was Sunday 
morning. | 

Q. Did all three of them hit you? A. Yes, sir--no, fe of them 
hit me, one did the burning. 

Q. Now, come down here. 

(The witness left the witness stand.) 
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Now, which two hit you, point tothem. A. Right here and right here. 
He did the burning (indicating). 

Q. Williams and Tuberville hit you? A. That's right. 

Q. What did this fellow, Simpson, do? A. He was using fire. 

Q. He burned you? A. Yes, sir. 

Q. How did he burn you? A. Sticks in my eye. Every time I 
flinched they hit me. Finally I passed out. 

Q. When he put sticks in your eyes, what were the others doing? 
A. Keeping me from flinching. Every time I flinched they would hit me. 
Finally I passed out. 

Q. Ali right. 

(The witness resumed the witness stand.) 

Where was Rosebud Bunn during this time? A. She wasaround the side 
of the house there somewhere. 

Q. Did you ever see her after she went around the side of the house ? 
A. No, sir, no more. 

Q. Now, what is the next thing you remember? A. Setting up on 
a cinder block, I set up there. I don't know what time it was, cold and 
everything, don't know whether it was night or day, I was blind, 
couldn't see. 

Q. Couldn’t see? A. Couldn't see. So later onI heard someone 


say, hereisone. They hollered over to me, come on over. I said, I 
can’t, Iam blind. Finally someone helped meover. When I gets over 


there, my first word was, where is Ollie. 
* * * * 


Q. Were you taken to the hospital? A. Yes, sir. 

Q. Do you recall what hospital you went to? A. District General. 

Q. District General Hospital? A. That's right. 

Q, Let me ask you this: While you were being burned in the eyes, 
these three fellows doing what you testified they did, did any of them say 
anything? A. No, sir, not to me. 

Q. Did they say anything in your presence about anybody else and 
the burning? A. Not in my presence. I was in the hospital. 

Q. All right. Now, over there at the hospital, did there come a 
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time, and just answer this yes, or no, when you saw some police of- 
ficers? A. Well, after-- | 

THE COURT: Did you see some police officers after you were in 
the hospital? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. FLANNERY: 

Q. Did they bring someone with them? A. Yes, sir, they brought 
this gentleman right there with them. 

Q. Which one? A. The one on the end. 

Q. The one on the end? A. Yes, sir. 

MR. FLANNERY: For the record, Your Honor, may the record 
reflect that is Tuberville? | 


THE COURT: It may. 
BY MR. FLANNERY: | 
Q. In what condition were you at the hospital, could you see at that 


time? <A. Yes, sir. 

Q. And did you identify somebody? A. Yes, sir, the gentleman 
right there. : 

Q. You identified Tuberville? A. Yes, siz. 

Q. Did he say anything at that time? A. No, sir, he didn't say a 

thing. 

THE COURT: I didn't hear that answer. 

THE WITNESS: No, sir, he didn't say a thing. 

BY MR. FLANNERY: 

Q. He didn't say a thing? A. No, sir. 

Q. Now, you are positive of your identification of these three men? 
A. Yes, sir. | 

Q. Had you seen them in the neighborhood before? A. Yes, sir, 
I have seen them around the lunchroom on 4th Street several times; I 
come up to get some coffee or to John's Lunchroom, they used to be at 
4th and M, Southwest. | P 

Q. How long did you stay in the hospital? A. I believe--I know it 


was after Christmas, I just can't remember now. 
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Q. Around Christmas? A. I got out a little after Christmas. 
Q. You went in there December 6th, did you? A. Something like 


that. 

Q. Yes. Do you still suffer any after effects from it? A. At 
times I do, when I look up or bend down too long. 

Q. What? A. IfI look up I get dizzy and fall over. If I look down 
too long I get dizzy and down on the ground I go. 

= = * 
CROSS-EXAMINATION 
BY MR. KENNETH WOOD: 

Q. Mr. Lucas,-- A. Yes, sir. 

Q. Did I understand you to say you had seen these three gentlemen 
prior to December 5th? A. Yes, sir. 

Q. And where had you seen them? A. Down by the lunchroom. on 
4th Street, 2 couple of times when I passed there. 

Q. Severaltimes? A. That's right, come to get coffee. 

Q. When you say several times, can you give us a little more 
definitely how many times that would have been? A. I generally come 
around there every other day. Sometimes they are there and sometimes 
they are not. So I couldn’t keep count of it. I wasn't paying much atten- 
tion to them. 

Q. Forexample, when you go by there, did you always see three 
of them together? A. Sometimes you would and sometimes you wouldn't. 
Sometimes two, then, again, you would see one. 

Q. Over what period of time had you seen them on that corner? 

A. HI can just remember now, we had been working over there at 
6th and L and I had been down there a couple days previous but I have 
seen one of them on the job but haven't seen him since. 

* * * * 

Q. At 4th and L and you saw them in November? A. Yes, sir. I 

saw them several times but I never paid much attention to them. 


* * a * 


Q. When was it you worked close to there before November? 
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A. October I was there through that way working. 
Q. And did you see these three in October? A. No, I don't think 
I did because I didn't go down.there. Sometime I would send the other 
fellows down to get it for me. 
* * * * 
Q. Did you know these three men by name in November of last 
year? A. No, sir. 
Q. Had you ever seen them prior to November of last year? 
A. Oh, yes, Ihave seen them several times. 
Q. Before November of last year? A. Yes. 
Q. Sir? A. Yes, sir, I seen them. They never associate with 
me. 
Q. No, my question is, Mr. Lucas, you told us you saw them 
standing on the corner in November. A. Down by the lunchroom. 
That's right; of last year. A. That's right. : 
That is November? A. That's right. 


You say this thing happened to you in December? A. That's 


right. 

Q. Now, I want to go back before November. You told us you saw 
them in November and December. In October, did you see them? As: T 
can't recall. | 

Q. Any time before November, in the summer time or in the spring, 
any time before November? I couldn't recall that. 

Q. So the only time you can tell us definitely is that von know you 
saw them in November? A. Yes, sir. 

Q. Allright. Now, did they see you in November? A. I don't 
know. That, I couldn't say. 

Q. Did you ever say anything to them in November? A. No, sir. 

Q. Did they ever say anything to you in November? A. Let's see; 
I was coming out of 6th and--yes, I was coming towards 6th Street leaving 
a job over at 6th and L, and somebody, this fellow was coming down the 
street. 

Q. When you say "this fellow" there which are you talking about? 
A. This man there. 


85 


18 


Q. Tuberville? A. Yes. 

Q. This is November you are telling us about? A. Yes, sir. 

Q. All right. What did he say to you? A. I pulled out a pack of 
cigarettes. I believe he asked me for one, I think I gave it to him. It's 
been so long I can't remember. 

Q. All right. Did you say anything to him in November? A. I 
didn't say nothing to him. 

Q. Did you stand there and talk to him when he asked for a cigarette? 
A. I give it to him and kept going right across the lot. 

* *x * * 

Q. Now, you say you have known Mr. Bowman for 25 years? 
A. Yes, sir. 

Q. Mr. Bowman was regularly employed, was he? A. I couldn't 
say. He hadatruck. He was employed for himself. He hadatruck. So 
I guess he worked for himself. 

Q. Was he in business for himself? A. I guess he was. 

Q. But you don't know? A. No, sir, I never asked him. 

Q. But you had known him for 25 years? A. Yes, sir. 

Q. Did you ever know what he did fora living? A. No, I couldn't 
tell you. 

Q. When you said you had known him for 25 years, how many times 
did you see him in the 25 years? A. I saw him off and on. Sometimes it 
was twice a week, sometimes three and sometimes no time in the week. 

Q. Where was it that you had seenhim? A. Either down there 
where he lived at on the corner somewhere, on 4th Street, talking. 

Q. Now, this lot that you have told us about, is there a whiskey 
store near that lot? A. Yes, sir, right there at 4th and M. 

Q. Where is the whiskey store with respect to the lot, how close 
are they, do you know? A. Sir? 

Q. How close is the whiskey store to the lot? A. Right in front, 
it was on 4th and M. The lot is between 4th and 6th on M, L and M. 

Q. All right, sir. On December 5th, did you have anything to drink 
that day? A. No, sir, because Il had worked that day. 
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@. Didn't have anything to drink on December 5th? A. No, sir. 
Q. When you got to the lot, did anybody on the lot have anything 
to drink? A. Not when I came up there, they didn’t. 
Q. They didnot? A. No, sir. 
Q. And you were sober on December 5th? A. That's right. 
Q. How about Mr. Bowman, what was his condition? A. Well, 
I couldn't tell you, sir, because I wasn't with him. : 
Q. What? A. I say, I couldn't tell you because I hadn't been with 
him that evening. 
Q. No, but you saw him on the lot? A. He talked sobered up to me. 
Q. Would you say Bowman was sober? A. Yes, sir, so far as 
I know, best of my recollection. 


Q. From your observation of Mr. Bowman, you would say he was 


sober? <A. That is what I say. 

Q. Have you ever seen Mr. Bowman when you a he was drunk? 
A. Yes, sir, many times. 

Q. You say he was sober on December 5th? A. Yes, sir, he was 
because he had met Rose. ) 

* * * * 

Q. **** A. From the tailorshop, that is the time I spotted 
Ollie. 

Q. You saw Ollie on the lot, did you? A. Yes, sir, him and Rose. 

Q. Rose was there withhim? A. Yes, and another fellow by the 
name of Jack. | 

Q. And you walked over to the lot? A. Yes, sir. 

Q. And then you had some conversation with Ollie; is that right? 

A. Yes, sir. | 
* * * * 

Q. All right. Now, you say Tuberville beat Ollie, you tell me what 
Tuberville didtohim. A. Well, so far as I can tell you, Ollie started 
around the house and Tuberville went around and got him ~ brought him 
back and started beating on him. : 

Q. Now, where were you standing when that happened? A. I was 
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standing inside behind the fire, because I had my clothes there. 

Q. Where was Ollie standing? A. Ollie was on the outside, 
around the side. 

Q. By the fire? A. No, sir, Ollie had started around, up around 
the shack. He was Standing facing me but he started around this way 
(indicating). 

Q. Toward the shack? A. Yes, sir, behind the shack. 

Q. Where was Tuberville when Ollie went toward the shack? 

A. He came right up behind Ollie. He was standing there but he didn't 
see Ollie first. When he seen Ollie he went around and brought Ollie 
back. 

Q. From the back of the shack? A. Yes, sir, right around from 
the front of the shack. 

Q. Did you see him when he got to Ollie? A. No, I didn’t see him 
when he got to Ollie, when he brought him back. 

Q. How did he bring him back? A. One was in front of him. 
When Ollie got to where I were, he latched on, and Ollie slumped on the 
concrete. 

Q. Didhe carry him back? A. Ollie walked back. He had 
pretty bad feet. 

Q. What? A. I say, Ollie walked back to where I were. 

Q. Did Tuberville have ahold of him at that time? A. No, sir, 
he was behind him. 

Q. But he didn’t have ahold of him? A. No, sir. 

Q. Could you see what Tuberville was doing to him before he came 
back to the fire? A. No, I didn’t see what he was doing to him because 
I was blind. 

* * * * 

Q. All right. Now, when Ollie and Tuberville came back to where 
you were, what happened? A. He struck Ollie again, that is the time 
Ollie passed out. 

Q. Wait a minute. 

THE COURT: Talk more slowly, please. I can hear you but I can't 
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understand you. I think the jury is in the same situation. You must 
talk more slowly. What happened? 

THE WITNESS: We pulled out around the house and hit Ollie. When 
he hit Ollie that time Ollie slumped and then Ollie never budged. He 
just laid there. I was standing there. 

BY MR. KENNETH WOOD: 

Q. Yes, I understand. He hit Ollie and knocked Ollie down? A. Yes, 
sir. Ollie passed out. That is all I know. 

Q. Right. Now, was thata pretty bright fire? A. No, sir, it was 
just a dim one. 

Q. What? A. Itwasa pretty bright. 

Q. It was bright enough for you to see that Tuberville was there, 
is that right? A. Yes, sir, he was close to me. 

Q. Is that right? A. Yes, sir. 

Q. Did you recognize Tuberville as the man who at one time asked 


you, on the street, fora cigarette? A. Yes, sir, over 6th and L. 


Q. And Tuberville had seen you before, too, hadn't he? A. I 
guess he had. 
Q. You know he saw you that day. A. Yes, he saw me that day. 

Now, what had Ollie done to Tuberville? A. Nothing, sir. 

Nothing? A. Nothing. 

Had Ollie said anything tohim? A. No, sir. 

Let me ask you this: How long were you with Tuberville on the 
night that happened? How long was he there? A. He was there from 
the time he started--I don't know, I couldn't tell you the time--from the 
time he came on the lot, he was there from that time until I pases out. 
I couldn't tell you how long it was, sir. 

Q. Ibeg pardon? A. I say, I couldn't tell you how long it was. 

Q. Did you see him drink anything? A. No, sir. 

Q. Can you tell us whether or not he was sober? A. I couldn't 

say, sir. I couldn't say he was drunk; it would be a story. 

Q. Could you tell whether or not he had been drinking? A. No, 
sir, I couldn't tell because I wasn't that close to him. 

Q. You weren't that close to him. And you say at the time he 
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struck Ollie, Ollie hadn't done anything to him? A. So far as I know, sir. 
Q. So far as youknow? A. Yes, sir. Maybe he did something to 
him that day or something, I couldn't tell you. 
* * * 


* 
BY MR. FOSTER WOOD: 
Q. How many times prior to December the 5th, 1959, had you seen 


Tuberville and Williams, about how many times? A. Well, the same 
many times. Lot of times I seen him without Tuberville. 

Q. In other words, you have seen Williams without Tuberville? 
A. Ihave seen him without the other gentleman. 

Q. Isee. Now, did you ever see Simpson prior to this night? 
A. What was that? 

Q. Have you ever seen Simpson? A. I seen himonce, when 
around, I forget the name of the short street, I seen him once. 

Q. On the one occasion, who was he with or was he by himself? 
A. He was standing there with some fellows, with a truck or something. 

Q. So that, actmally, you never had seen Simpson with Tuberville 
or Williams? A. No, sir. 

Q. Prior to this night? A. Not until that night. 

Q. And you had only seen him once prior to that night? A. That's 
right, sir. 

Q And then he was with some other fellow? A. No, sir, he 
was with these two gentlemen. 

Q. You say he was with these two gentlemen? A. Yes, the night 
I had seen him. 

Q. Iam talking about prior-- 

* ® * 

Q. Before? A. I seen him once. 

Q. He was by himself, then? A. Standing there by a truck. 

Q. Isee. Now, at the time that you went up on this lot, and 
started to talk to Ollie Bowman, had Ollie Bowman been drinking? 
A. That, I couldn’t say, sir. 

Q. Had Rosebud been drinking? A. I couldn’t say, him and Rose 
was together. 

Q. Was there anything in their mannerism that would indicate that 
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he had been drinking? A. Not that I noticed. Rose and this fellow that 
ran to the lot was standing and talking, but what it was I didn't pay any 
attention. : 

Q. You were close to them, weren't you? A. Iwasa good little 
distance, as far as from the end of there (indicating) to here. | 

Q. You say end of there; what do you mean? A. End of this. 

Q. This table (indicating)? A. That's right. , 

Q. This table here? A. No, sir, right there where the gentleman 
is typewriting. | 

Q. Would you say that was about three or four feet? A. Yes, sir. 

Q. That is the closest you were to them? A. Correct. 

Q. You said you had not been drinking that night? A. No, sir. 

Q. Were there any whiskey or wine bottles around there? A. There 
is a lot of them around on the lot there. People come and drink them and 
throw them around. Then the boys go around and pick them up and sell 
the bottles. 

Q. About what time was this? A. As far asIcan recollect, sir, 
it was around 8:30. It was on a Saturday night. It wasn't so cold, but 
kind of drizzly, kind of damp. 

Q. What time did you stop work up there? A. I stopped work 
around about 6:00 o'clock. I stopped early but I had to stack my bricks. 

Q. Did you at any time see the defendant Simpson strike Ollie? 

A. No, sir. 

Q. Did you see him kick Ollie? A. No, sir. 

Q. Did you see him do anything to Ollie? A. No, sir, I did not. 

Q. Did you see the Defendant Simpson do anything to Rosebud? 


A. No, sir. I was up, I guess it was when Rosebud came to the hous e. 
All I remember is Simpson burning me. That is all I remember. 

@. How long had you known Rosebud? A. Oh, about a couple 
years. 

Q. Where did Rosebud live? A. She lived in the town with her 
cousin somewhere, where she lived, I couldn't tell you. She lived uptown. 
Ollie used to walk to the bus stop with her at night. | 


* * 
BY MR. DIETZ: 

Q. Mr. Lucas, you knew Ollie Bowman for about 25 years. Was 
he married? A. Yes, sir. 

Q. Was he living with his wife? A. That, I couldn't tell you, sir. 

Q. You had never been to his house? A. No, sir, only met him 
on the street. Each time I went to his house he was there. 

Q. Now, was Rosebud Bunn, was she Oliie's girl friend, to your 
knowledge? A. I thought they were just good friends, myself, I couldn't 
tell you. 

Q. Just good friends. You have seen them drinking together? 

A. No, sir, I have never been in their presence when they get to drinking. 
* * * * 

Q. Have you ever had a drink with Ollie Bowman? A. Yes, me 
and Ollie had a drink. 

Q. What did you drink? A. We drank whiskey and drank wine and 
drank beer. 

Q. How many times did you and Ollie be drunk together? A. Never. 

Q. Never? A. Not drunk. 

Q. Ollie never got drunk? A. That, I couldn't tell you. He never 
got drunk with me. 

* * * * 
100 Q. All right. When you first came to this lot at 4th and M, was it 
dark then? A. Yes, sir, around 8:30. 

Q. Pretty dark? A. Yes, sir. 

Q. Was the moon out? A. I didn’t notice it. 

Q. All right. Then the only light on this vacant lot was from the 
fire? A. That's right. 

Q. Was that a bright fire? A. Sure. It was in cinder blocks so 
you knew the blaze came up. 

Q. All right. Now, were you on the lot when you saw these three 
men running across the lot? A. No, sir, I was coming into the lot 
from the drugstore with the cigarettes. 
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Q. All right, sir. So you were on the sidewalk, then? A. No, 
sir, I was in the lot. I was coming--I was in the lot when ey, iwere 
coming out the lot and they passed me. 

Q. How close were they to you? A. A distance from here to that 
wall (indicating). 

Q. And these three men came running by? A. With the man in 
front with the boots on. 

Q. I didn't hear it. 

THE COURT: With the man in front. 

THE WITNESS: The fellow with boots on. 

BY MR. DIETZ: 


Q. All right. And did they ever catch this man with the boots on, 
that you saw? A. That, I don't know. I couldn't tell you, sir. 

Q. Were they running fast? A. They were running as fast as 
they could, I guess. | 

Q. And this was pretty dark? A. You could see them. 


Q. But you could see them? A. I couldn't see who i running 
but I could see people passing me. : 

Q. Oh, you just saw three men run by you? A. That's: right. 

Q. But you couldn't say who they were, they were just three men? 
A. No, sir, not until Iasked. I didn't ask who they were, but I asked 
who was the man running out of the lot. 

Q. Whom did you ask this question of? A. I asked Ollie. Be- 

cause him and his girl was there. 

Q. Allright. Now, how long were you actually on the lot near the 
fire before these three defendants came up to the fire? A. I was on the 
lot about ten minutes. 

Q. About ten minutes? A. That's right. 

Q. Now, in that ten minutes’ time, sir, did anyone around that 
fire have anything to drink? A. Notas I know of, sir. 

Q. Nothing at all? A. No, sir. 

Q. Then did you leave after that ten minutes to go and get your 
cigarettes? A. No, I left before that. I was coming back. I had been 
back from the cigarettes. 
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Q. Oh, you came back with the cigarettes and then you were there 


ten minutes? A. About ten minutes. 

Q. Before these three defendants came up tothe fire? A. That's 
right. 

Q. Allright. Now, I believe you testified, did you not, sir, that 
Williams--would you stand up, please? 

(Williams stood) 
--and Simpson, the boy on the end, carried this-- 
You may sit down. 

(Williams then sat down. ) 

_-carried this Rosebud around to the back of the shack, is that 
right? A. Around on the side. 

Q. By that "carried around,” they didn’t pick her up and carry 
her, did they, she walked? A. She walked. 

Q. She walked right-- A. I don’t know what happened. 

* * * * 

Q. Now, when Rosebud Bunn was walking to the back of the shack 
with Williams and Simpson, did you hear Williams say to Rosebud that 
he was going to give her a bottle of wine for doing something? A. I 
would be telling a lie, sir, if I teli you yes, I never heard it. 

Q. You didn't hear anything? A. Not at all. 

104 Q. She wasn't arguing and fighting and saying, I don't want to go? 
A. I don’t know. 

Q. If she said that you would have heard it? A. Inever hearda 
thing. I never heard her fighting and scratching and saying she didn't 
want to go. 

Q. Ali right. Now, did they take her behind a house, where was it 
that they took her? A.. Can I explain how it was? 

Q. Please do, sir. A. The boys had built a shack facing towards 
6th Street. They built it out of two doors, house doors, two doors straight 
up like this (indicating), two doors straight up this way and two doors 
there. It was nailed to them and put up like this. ‘Cross that they built 
a roof over the door and added another roof to keep the rain from falling 
down where the fire was. 
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We were standing facing--it was built towards 6th Street, They 
brought her around on the L Street side, the side of it. See, it was facing-- 
one part was on M Street side, another part was on L Street and facing L 
Street and another side facing 4th Street. The side facing 6th Street was 
open. So they carried her around the side on the L Street side. Under- 
stand? | 

* * * * 

Q. It was more of a shack than a house? A. It was open. 

Q. Made out of doors? A. Just doors. oe 

Q. All right. And the shack was between them--when I say them, 

I mean Williams, Simpson and this Rosebud Bunn, and your view, is that 
correct? A. Thatis correct. I couldn't see what — They were 


around the corner. 


Q. And you were standing next to the fire in the shack? A. I was 
inside the shack. The fire was here and I was here (indicating). I had 
my clothes hanging up there on the side of the thing. I left them up there 


when I was going to the store to get my cigarettes and I picked them up. 
* * * * 
106 Q. Allright. Now, you say you saw the Defendant Bernard Williams. 
What was he wearing that night? A. I couldn't say. 

Q. You don't have any recollection at all of anything he was wearing, 
atall? A. No, sir. I can't--didn't look that closely. I ret that 
interested. I hadn't did nothing to them. | 

Q. All right. What about the Defendant Tuberville ? Do you re- 
member what he was wearing that night? A. I paid him no attention, 
either. 

Q. How about Simpson? A. I didn't pay him no attention, either. 

Q. Did there come atime, sir, Mr. Lucas, that you grabbed the 
Defendant Bernard Williams? A. Grabbedhim? No, sir. 

Q. I ask you, sir, if you ever jumped on Bernard Williams at any 
time during that evening? A. No, sir. 

Q. Iask you, sir, if you ever told Bernard Williams to leave that 
girl alone? A. No, sir. I never seen Bernard Williams but once that 


night. 
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Q. Allright. Iask you, sir, if it is nota fact that in scuffling 
with Bernard Williams you were thrown face forward into that fire? 

A. No, sir, I was not thrown face forward in the fire. I was burned and 
tortured into that fire. 

Q. Allright. Now, Mr. Lucas, did you ever see Bernard Williams 
hit Ollie Bowman? A. Which one is Bernard, the one in the middle? 

Q. Yes, sir. A. Yes, sir, he is the last one that straddled 
Ollie. Ollie was down and never did move. 

Q. Was this after Ollie Bowman was unconscious? A. I don't 
know, but after he got on him Ollie was trying to get away. 

Q. And you are positive of this? You could not be mistaken? 

A. Not mistaken, because they hadn't touched me until I told them if they 
keep beating the old man like that they will be sorry in the morning. Then 
they started working on me. 

Q. All right. Now, when you say this Defendant Bernard Williams 
was straddling Ollie Bowman, did you make an effort to jump on Williams? 
A. What isthe use? They might have did me the same way. Three 
against one. 

Q. And all this period of time you just sat there and you say you 
watched these defendants beat up this friend of yours for 25 years and 
all you did was Say, you better not beat that old man or you will be sorry 
tomorrow? A. That's right. If I had jumped in there, I had been like 
Ollie, pushing up daisies. 

Q. Ali right. Were you seated in that shack, were you sitting down? 
A. Isat down after he came there to torture me. 

Q. Were there any sticks or clubs or bricks laying around on this 
lot? A. Yes, plenty of them, where the trucks had been that evening and 
dumped. Plenty of sticks. 

Q. And you never picked up a brick or stick or empty wine bottle 
or anything else? A. How are you going to pick up a stick or brick or 
empty bottle when they are standing there on this side and that side away 
from you, between two enemies? How you going to pick up anything? I'd 
like to see you go there-- 
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* * * * 


Q. Now, Mr. Lucas, since December 5, 1959, have you signed 
any statements for the police officers or the United States Attorney investi- 
gating this case? A. Ihave not, sir. | 

Q. You never signed any statement? A. No one, none other than 
coming out of the hospital, I made one to the detective. 

MR. DIETZ: May we have your indulgence, Your Honor, I ‘have 
just been presented with the statement. 

THE COURT: You may. 

* * 
BY MR. DIETZ: 

Q. Now, Mr. Lucas, where was Rose Bunn when this defendant, 

_ Bernard Williams, was, as you say, straddling Ollie Bowman and beating 
” him and kicking him? A. He was 'round the house--'round the side-- 

THE COURT: The reporter can't understand you no more than I can. 
Please talk more slowly. Repeat that answer. Where was she? 

THE WITNESS: Rose Bud was 'round side of the house; side of 
the shack. 

BY MR. DIETZ: 

Q. When you say behind the side of the shack-- A. I said-- 

THE COURT: Did you see her? 

THE WITNESS: No, sir; she was ‘round the side. 

BY MR. DIETZ: 
Q. You didrit see; you didn't know where she was then? I know 


she was 'round there--carried her ‘round there; that's when I seen her. 
Q. Let me ask you-- 


THE COURT: One minute. When you talk so rapidly no one can 
understand you. Please talk more slowly. Now, repeat that last answer. 
It isn't in the record. | 

THE WITNESS: The last thing I know I seen, she was carried around 
the house; I didn't see her no more. 

BY MR. DIETZ: 
Q. I'll ask you, sir, if you know, where was Rose Bud Bunn at the 


time that you allegedly said to these defendants: Stop doing that to that 
old man or you'll be sorry in the morning. A. She was ‘round the house. 

THE COURT: Did you see her then? 

THE WITNESS: No, sir. 

THE COURT: Ali right. 

THE WITNESS: I didn’t see her. 

BY MR. DIETZ: 

Q. Then you never, sir, actually saw any of these three defendants 
do anything with Rose Bud Bunn other than walk around the house with her? 
A. That's all I seen. 


* * * * 


ROSE BUD BUNN 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Now, Miss Bunn-- A. Yes. 
* * * * 

Q. Rose Bud Bunn. Now, where do you live? A. I was living 902 
Seventh Street, -- 

Q. When were you living there? A. Southeast. 

Q. When were you living at that place? A. Well, I moved over 
there about two and a half months ago. 

Q. Is that where you live now? A. That's right. 

Q. All right. Now, do you remember the early part of December 
1959? A. Yes, Ido. 

Q. Just a little less than a year ago? A. Yes. 

Q. Where did you live then? A. I lived at 1311 Rhode Island Avenue. 

Q. In the District of Columbia? A. Yes. 

Q. With whom did you live at that address? A. I lived with Marilyn 
Stevens. 

Q. Who is that? A. My niece. 


* * * * 


Q. All right. Now, do you recall a Saturday, in the early part of 
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December, last year, 1959-- A. Yes, I do. 

Q. --exactly, December 5th? A. Yes. 

Q. Do you remember where you were around seven o'clock in 
the evening on that day? A. Yes, Ido. I was between 4th and 6th be- 
hind the drug store, M Street. : 

Q. Where had you been right before you came to that location? 
A. I just came down to town; came down Seventh Street. 

Q. Did you come downtown to visit somebody? A. Yes, I did. 

Q. Who did you come to visit? A. Tommy Graves. : 

Q. Is Tommy Graves a friend of yours? A. Yes, he was. 

Q. Where did he live at that time? A. He lived with a boy some- 
where around Sixth Street, I think. | 

Q. And did you find him when you went over to see him? A. No; 


he had gone. 
Q. After you discovered that he had gone somewhere, then did you 
gp to this place that you stated near Fourth and M? A. Yes. Stopped 


and talked with Ollie Bowman. 

Q. You saw Ollie Bowman? A. Yes. 

Q. That location was in Washington, D. C.? A. That's right. 

Q. Now, was Ollie Bowman a friend of yours too? A. Yes; he 
was 2 friend of mine. Been knowing him quite a while. 

Q. How long had you known him? A. Between five and six years. 

Q. Was anyone else there when you were talking to Ollie Bow- 
man? A. A friend of his was there; we called him Skirts. ! 

Q. Skates? A. Skirts. | 

Q. Skirts. Do you know his name--real name? A. No, I don't; 
never did know his name. 

Q. Well, then, did something happen after you stayed there a 

while? A. Yes. A man came through there going towards Sixth 
Street. I don't know who he was. And a little while another t -- 

THE COURT: Talk more distinctly. : 

BY MR. FLANNERY: 
Q. You will have to speak more clearly and loud, real loud, like 


Iam; real loud so we can all hear you. A. I don't know; a man passed 


through there going towards Sixth Street. Some mens came by there-- 
* = * * 

Q. Not so fast; just take your time. Don't get excited. You say 
aman came where? Through the lot? A. That's right. 

Q. Then what happened--talk slow. A. He was going towards 
Sixth Street. So, later on, two more men come through there; wanted 
to know if we seen anybody pass. So, I and Ollie told them no, we didn't 
see anyone, didn’t see nobody pass through there. 

THE COURT: I don’t know if the jury can understand this witness. 
I know the Court is finding great difficulty in understanding her. 

120 BY MR. FLANNERY: 

Q. Say that again. 

THE COURT: Repeat that, please, slowly. 

THE WITNESS: I say, 2 man passed through there. I don't know 
exactly who he were. 

BY MR. FLANNERY: 

Q. Some man passed through there? A. Yes. 

Q. Then some other men came by? A. Yes, wanted to know if we 
had seen a man pass-- 

MR. FOSTER WOOD: Objection-- 

THE WITNESS:--and I told them no, we didn't see anybody. 

MR. FOSTER WOOD: I object-- 

THE COURT: The objection will be overruled, because I think the 
next question will bring out who asked. 

BY MR. FLANNERY: 

Q. Were you able to--do you see here in the courtroom today any 
of those men who asked that question? A. One of them, right there. 
(Pointing. ) 

MR. FLANNERY: Step down. 

THE COURT: Put your hand on the person's shoulder. 

(Thereupon, the witness stepped down from the witness box 
and placed her hand on the shoulder of a defendant. ) 
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121 MR. FLANNERY: May the record reflect the witness placed her 
hand on the shoulder of Defendant Williams? 
THE COURT: The record may so show. 
BY MR. FLANNERY: 
Q. Now, while you are here, do you see here in the courtroom 
anyone else who was there that evening? A. Right there. (Pointing. ) 
Q. Place your hand on the shoulder of the other man you say you 


saw there. 
(Thereupon, the witness placed her hand on the sams of 

a defendant. ) 

MRE. FLANNERY: All right. Now, take your seat. May the 
record reflect, Your Honor, the witness placed her hand on the shoulder 
of the defendant Tuberville? , 

THE COURT: It may. 

(Thereupon, the witness resumed the stand.) 
BY MR. FLANNERY: 

Q. Now then, what happened from that point on after you saw these 
two men there, andathird man? A. Well, they started a argument. 

Q. What? A. They started a argument. : 

Q. Who ‘started an argument? A. That one right there (Pointing. ) 

Q. Which one? 

THE COURT: The one you put your hand on first? 

THE WITNESS: Yes. He started the argument. They started a 
argument-- | 

MR. FLANNERY: This one here? 

THE WITNESS: This one here. 

BY MR. FLANNERY: 

Q. Thisone? A. Yes. 

Q. Williams? A. Yes. I don't know what his name is. 

Q. He started the argument. A. Yes. 

Q. With whom? A. With Ollie. They started -- Ollie told them 
to let me alone, let the lady alone, she ain't bothering nobody. 

Q. Well, was anybody bothering you? A. No; not at the time. 
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Q. So, let me ask you another question-- 
MR. FLANNERY: Mr. Lucas, stand up. 
(Thereupon, Witness Lucas, seated with the spectators, 
stood up.) 
BY MR. FLANNERY: 
Q. Is that the gentleman you refer to as Skirts? A. Yes; that's 
Skirts. 
MR. FLANNERY: May the record reflect, Your Honor, this witness 
has indicated Cypian Lucas as being Skirts? 
THE COURT: It may so reflect. 
MR. FLANNERY: Thank you. 
BY MR. FLANNERY: 
Q. All right. And then what happened after that? A. Well, he 
started a fight with Ollie. 
Q. Who did? A. This one right here. (Pointing.) 
Q. Now, which one; how is he dressed? A. The dark man. 
Q. This man? (Indicating.) A. Yes. 
MR. FLANNERY: For the record, Your Honor, that is Williams. 
BY MR. FLANNERY: 
Q. He started fighting with Ollie? A. That's right. 
Q. Now, what do you mean; exactly what happened? A. Picked 
a stick, stick of iron-- 
THE COURT: We can't get your words at all. Repeat your ques- 
tion and see if you can’t get your witness to talk more slowly. 
124 MR. FLANNERY: All right. 
BY MR. FLANNERY: 
Q. Take your time; don’t get excited. Lean forward and talk into 
that microphone, and talk slower. 
What did this man whose name is Williams, what did he do? 
A. That's the one that started to fight with Ollie. 
Q. What did he do to Ollie, if anything? What did Ollie do to him, 
if anything? A. Oliie didn’t do anything. He told him to let me alone 
and they started a argument and picked up a stick, or piece of iron, or 
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something, and started beating him with it. I don't know what happened 
after that because the other man grabbed me around the neck and twisted 
my arm in back, like this. (Indicating. ) | 

Q. What man grabbed you? A. That one right there. (Pointing. ) 

Q. Which one? The other man you identified? A. Yes. 

Q. This fellow? (Indicating a defendant.) A. Yes, that fellow. 

MR. FLANNERY: For the record, Tuberville, Your Honor. 

BY MR. FLANNERY: : 

Q. What did this man, Tuberville, do? A. Huh? 

Q. What did this man, Tuberville, do to you? A. He's the one 
that grabbed me. 

Q. Did you say he grabbed you? A. Yes. 

Q. How did he grab you? A. He grabbed hold of me and took my 
arm like that and twisted it like that, back like that. 

Q. Then what did he do; where did you go? A. Came around back 
of that house there. 


Q. Did you go back to the house? A. That's right. 


Q. And what happened when you got back to the shack? A. He-- 
THE COURT: I can't understand a single word you say. Please 
open your mouth and talk siower. ; 
BY MR. FLANNERY: 
Q. Allright. Take your time, now. What did he do; what happened? 
THE COURT: What did he do when you were at the other side of 
the house? 
BY MR. FLANNERY: 
Q. What did this man, Tuberville, do? A. He had intercourse 
with me. 
Q. You mean he had sexual intercourse? A. That's right. 
Q. Well, can you describe how that happened, how it came about? 
A. Well, I don't know; he just throwed me down and started wrestling 
with me. | 
Q. Throw you on the ground? A. Yes. 
Q. Wrestled with you on the ground? A. Hit me in the mouth. 
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Q. He did what? A. Hit me in the mouth. 

Q. Hit you inthe mouth? A. And then after that, that one right 
there, he took and hold me over the fire and burnt me; held me over the 
fire, like that, and burnt me. (Indicating. ) 

Q. Now, what are you showing there. You are pointing to the 
upper part of your head on the right side? A. Yes; this. 

Q. Whatis that? A. That'sa burn. 

Q. Burn? A. Where they burned me. 

Q. Who burned you there that way? A. The dark one. 

Q. What? A. The dark one’s the one that burned me. 

Q. The one there in the blue shirt, Williams? A. Yes. He's the 
one that burnt me. 

Q. How did he burn you? A. Took hold of my forehead and held 
it over the fire, like this. (Indicating. ) 

Q. He held your head over the fire? A. Just held my head over 
the fire, here; held my head over, like that. (Indicating. ) 

Q. Now, were you burned on any other part of your body? A. Yes, 
Iam, -- 

Q. Who burned you-- A. --my bust-- 

Which one? A. Dark man. 

Q. The dark man, Williams? A. Yes. 

Q. What other part of your body did he burn you on? A. Around 
my bust, both of them, across here. (Indicating. ) 

Q. How didhe dothat? A. Well, they-- 

THE COURT: We can't get 2 word of that, Mr. Flannery. 

MR. FLANNERY: I will attempt to straighten it out. 

THE COURT: It is just so much gabble. 

MR. FLANNERY: Yes. 

BY MR. FLANNERY: 

Q. Now, how did that happen? How did you get burned about the 
breast? Take your time and tell us. A. After they pulled me--my 
brassiere was torn off-- 

Q. After they what? Wait; now, let's start again. 


37 


THE COURT:Her brassiere was torn off, she said. 
THE WITNESS: Left nothing but my naked meat. He sticked sticks 
in the fire and sticked them on and burned me. 
BY MR. FLANNERY: 
Q. Who did? A. Sticked it on my breast, like that. (Indicating. ) 
Q. What kind of stick--was the stick on fire? A. Yes, on fire. 
Q. Did the man in the blue shirt there, Williams, do that to you? 


A. Yes. 
Q. All right. And were you burned on any other part of your body? 


A. Yes; I have a couple of scars on my hip. 
Q. Onyourhip? A. Yes. 
Q. How did you get burned on your hip? A. Sticking sticks to 


me. 

Q. Who put the sticks on your hip? A. The one right there. (In- 
dicating. ) 

Q. Which one? A. Dark man. He was still doing the burning; 
he was doing the burning. 

Q. Did he do all the burning? A. Yes. 

Q. Now, did anyone else have sexual intercourse with you besides 
the dark man? A. Those two. (Indicating. ) | 

Q. What other man besides Williams, the dark man, had sexual 
intercourse with you? 

MR. DIETZ: Iobject to that, Your Honor. I don't think she 
testified that Williams-- 

THE COURT: I agree with you. I think she stated it was the other 
defendant sitting on your left. | 

MR. FLANNERY: That's right. That is my error. 

THE COURT: That objection is well taken. 

BY MR. FLANNERY: 

Q. Very well. Now, did anyone else have intercourse with you? 
A. Yes; those two gentlemen. | 

Q. Now, who, besides Tuberville there, had intercourse with you? 


A. The dark man. 
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The dark man? A. Yes. 

Which one is he? A. Both of them. 

What? <A. Both of them; those two men. 

The two you identified? A. Yes; those two men; yes. 

That one (indicating), -- A. Yes. 

_-and that one in the blue shirt (indicating); is that right? 
A. Yes. 

Q. All right. Then what happened after that, after you were burned 
and the other things happened that you told us about? A. Well, after 
that, they went away. I dort know where they went. I tried to get myself 
away somewhere and hide too. I went in the house and laid down. 

Q. You laiddown? A. Yes. 

Q. Now, were you burned up here--were you burned anywhere else 
on your face? A. Across here. (Indicating. ) 

Q@ Across the bottom part of your eyes? A. Yes. 

Q. How did you get burned there? A. Holding me over the fire, 
like that. (Indicating.) Holding my head over the fire. 

Q. Now, what is the next thing you remember; what happened after 
that? A. The next thing I remember, I was crossing over Sixth Street 
trying to get away from down there; get some place to hide. They had 
gone then; everybody had gone away. I don’t know where Skirts was. He 
was already burned and gone too; I don't know where he was. 

Q. Were you able to see at that time? A. I didn't see. 

Q. Couldn't see? A. I just cross the street and -- 

Q What? A. I said, I just went across Sixth Street and tried 
to hide; you know. 

Q. Now, did there come a time when an ambulance took you to the 
hospital? A. Yes. 

Q. Do you remember what hospital you went to? A. D. C. General. 

132 Q. How long did you stay there? A. I was there a week and a half, 
I think--about the 17th, I think, 17th of the month of December. 
Q. About the 17th of December? A. That's right. 
Q. And were you released from the hospital then? A. Yes. 
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Q. Now, after you were released from the hospital, did you have 


to go back for treatment? A. Yes, I did. 

Q. How long did you continue to go back to the Boectals for treat- 
ment? A. I would say about two months. 

Q. For two months. What did they treat you for? A. For burns. 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION 
BY MR. KENNETH WOODS: 
* * * * i 
And did Ollie Bowman have anything to drink? A. No, he didn't. 

Q. Did you drink anything while you were on the lot? A. No. 

Q. Had you had anything to drink before you came to the lot? 
A. Yes, I had. 

Q. What did you have to drink? A. [had a little a and a glass 
of wine. 

Q. When you say you had a little gin, how much do you mean by a 
little? A. Well, a small cup, like one of the little things up on the table. 

Q. Like this? (Indicating paper cup on counsel table.) A. Yes; 
like one of them. 

Q. Paper cup? A. Uh-huh. (Affirmative. ) 

Q. And where had you had that gin? Where did you get it? 
A. Where did I get it? 

Q. Yes, ma'am? A. I got it at a friend's house on Sty Street. 

Q. Where was that? Seventh Street? A. Uh-huh. Cee: ) 

731. 

Q. Southeast? A. 731 Seventh Street. 

Q. Southeast? Southeast Washington? A. No; Southwest. 

Q. Southwest. And who lived there? A. Mr. Riverside. 

Q. And where did you have the wine that you told us about? 
A. Same place. 

Q. Same place. And what time was it that you had that? A. It 
was around six o'clock. 

Q. And what time did you get to Fourth and M? A. I ot there 
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around about 7:00 or 7:15. 
Q. And were you sober when you arrived there? A. Yes, I was 
sober. 
You have known Ollie Bowman for five or six years? A. That's 


And what was his condition when you arrived on the lot? Was 

he sober? A. Yes, he was sober. 

Q. And did you see him have anything to drink while you were 
there? A. No, I didn't see him have anything to drink. 

Q. Now, in response to Mr. Flannery's question, I believe you said 

there were two men that ran through the lot, and asked whether or 
not you had seen, or asked Ollie whether he had seen a man run through 
the lot? A. That's right. 

Q. Two men ran through the lot; is that right, Miss Bunn? A. Ran 
through it? 

Q. Yes, ma’am. A.lI don’t know--two men were there. They 
passed through there--one man passed through there; he had gone. 

Q. He had gone, and you say two men came behind him? A. Yes; 
two there. 

Q. It wasn’t three; it was two. A. I didn't see but two of them. 

Q. And you say that Tuberville was there? A. Yes. 

Q. Onthe lot? A. Yes. 

Q. Now, how long have you been coming down to that lot at Fourth 


and M? How many years? A. Ob, I guess about a year. 

Q. About a year-- A. Or less. 

Q. And did you ever see Tuberville before? A. Yes; I seen him 
before--seen him on Fourth Street. 

Q. Ma'am? A. Yes; I seen him on Fourth Street. 

Q. And how many times have you seen him before December of 
last year? A. Well, I don't know, maybe once or twice; I don't know 


exactly. 
Q. Could it have been more than once or twice? A. I don't know. 
No, I don't think so. 
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Q. You don't think so? A. No. 

Q. Did you ever have anything to drink with Tuberville? A. No. 

Q. Did you folks do any drinking on that lot at any time? 

THE COURT: What do you mean by "you folks"? : 

THE WITNESS: I don't know. 

BY MR. KENNETH WOOD: 

Q. Mr. Bowman, and you, and Mr. Bowman's friend, ever do any 
drinking on that lot at Fourth and M? A. I don't know. 

Q. What? A. I couldn't tell you. 

Q. Well, did you ever have anything to drink on that lot with them, 
with Bowman? A. Sometimes we had a drink. 

Q. Sometimes? A. Not all the time. 

Q. Ma'am? A. Yes; sometimes we had a drink. 

@. And on December 5th, on that Saturday night, you = have 
anything to drink? A. No. : 

Q. Now, you say that Tuberville took yau by the arm; is that right? 
A. That's right. 

Q. Let me ask you: where was it, where was it on this: lot that 
Tuberville took hold of you? A. Well, it's between L and M-- 

THE COURT: No. He means where were you in the lot when Tuber- 
ville took hold of you? | 

THE WITNESS: Right at the drug store. 

BY MR. KENNETH WOOD: 

Q. Was there a fire on the lot? A. That's right; yes, it was. 

Q. And was there a shack on the lot? A. Yes. 

Q. Now, where were you with respect to the fire or the shack 
when Tuberville took hold of you? A. Sitting on the other side of it--a 
little place~- about maybe three doors-- 

Q. On the other side of what, Miss Bunn? A. Where the fire is 
at. They have a little place they built there, a shack, you go inside when 
it rains and sit down. About two can sit in there, or three. - we was 
sitting there, I and Ollie. 

Q. How far were you from the fire? A. The fire is right out in 


front of it, practically. 
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Q. Where was Tuberville? A. In the front of the building. 

Q. Where was Tuberville and where were you whenhe took hold 
of you? A. I was sitting on a chair. 

Q. How far is that from the fire? A. Fire is about from here to 
that chair; not quite that far. 

Q. Was ita bright fire? A. Yes; pretty good and bright. It had 
burned down. 

Q. Well, at the time Tuberville took hold of your arm was ita 
bright fire? A. Well, the fire had burned down, practically. Nothing 
bat coals left; you know. 

Q. Well, was there enough light there for you to recognize Tuber- 
ville? A. Sure, enough light there for to recognize anybody. 

Q. Did you recognize him? A. Yes; sure. 

Q. And you knew that you had seen him before? A. Yes. 

Q. Now, where did you go from the fire with Tuberville? A. Right 
back of the building. 

THE COURT: Back of the building? 

THE WITNESS: Yes. 

BY MR. KENNETH WOOD: 

Q. Did he say anything to you? A. Yes, he said what he wanted. 

Q. And did you say anything tohim? A. I told him let me alone. 

Q. You told him to let you alone? A. Yes, let me alone. 

Q. Is that all you saidtohim? A. That's all I said. 

Q. What? A. Yes. 

Q. That's all you said; is that right? A. Yes, he-- 

THE COURT: Repeat that answer. What did you say? He what? 

THE WITNESS: He had hold of me, like this. (Indicating. ) 

BY MR. KENNETH WOOD: 
Q. And that is all you said to him: let me alone? A. That's 


right. 


Q. Where were you when you said that? A. Back of the building; 
back of the little house there. 
Q. What happened after you said that? A. Well, he did what he 


wanted to do; that’s all. 
Q. I can't understand you. 
THE COURT: Talk more slowly, please; pronounce each word. 
THE WITNESS: He did what he wanted to do; that's all. | 
THE COURT: He said what he wants to do? 
(Reporter repeated the last answer.) 
THE COURT: Oh, he did what he wanted to do. 
BY MR. KENNETH WOOD: 
Q. Now, when you say he did what he wanted to do, do you mean by 
that that he had relations with you? A. That's right. 
Q. And did he have hold of your arm at that time? A. No, he 
didn't have hold of my arm then; no, didn't have hold of my arm. 
Q. What? A. No, he didn't have hold of my arm then. 


* * * * 


Washington, D. C. 
Thursday, November 17, 1960 


* * * 
ROSEBUD BUNN 
* * 
CROSS EXAMINATION (resumed) 
BY MR. KENNETH WOOD: 

Q. Yesterday you told me in response to a question, that you had 
seen Tuberville once or twice prior to December of last year; is that 
correct? A. Yes. 

Q. Now, I want to ask you whether you recall giving a statement to 

146 the police on December 17 of last year. Do you remember giving 
a statement to the police in December of 1959? A. Yes. 

Q. And did you sign that statement? A. Yes. 

Q. And that was a true statement, was it not that ane made at the 
time? A. That was true. 

Q. I want to ask you if you remember the police asking you this 
question, "Do you know any of these boys that done this to you by name?" 
A. Yes. 
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Q. And your answer was, "No. I don't know them by name and I 
don't know if I have ever seen them before or not." Did you make that 


answer to the police? A. I don't remember. 

Q. You don't remember? A. No. 

Q. Now, when this case was set for trial on February 15th of this 
year, were you present in court? A. Was I present in court? 

Q. February 15th of this year when the case was first set for 
trial, were you here to testify? A. No. 

Q. When the case was again set for trial on May 25th of this year, 
were you here to testify, ma’am? A. No. 

Q. In October, on the 10th day of October, this year, when the 
case was again set for trial, were you here to testify? A. I wasn't 
notified because they did not get in touch with me. 

Q. You were not notified in October? A. No. 

Q. On October 26th, when this case was again set for trial, were 
you present in the court room ready to testify? A. No, I have never been 
in here before. 

Q. You have never been here before? A. No, not down here. 

Q. So that you were not here on November 10 and you were not 
here on November 16th, which was yesterday, until the police went out 
and found you; is that right? A. That is right. 

* * cs 
BY MR. FOSTER WOOD: 

Q. Now, in relation to where you saw these two men running across 
the lot, were they running or walking across the lot? A. They were 
walking fast. 

Q. Walkingfast? A. Yes. 

Q. Now, was Skeets there at the time? A. No, he wasn't there. 

Q. Now, there came a time when Skeets came in there and then 
did these two men come back? A. No, they didn’t come back. 

Q. Well, then, did there come a time when two men did come? 

A. No. 

Q. Isee. Now, when did these two men that you have identified in 
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court, when did they come over there? A. I guess that must have been 


an hour and a half later after these two men passed. 

Q. During this hour and a half, was Skeets there during that period 
oftime? A. He had come back. 

Q. Isee. So you and Ollie Bowman and Skeets were there about 
an hour and a half before these two men came on the lot? A. Yes. 

Q. You were not drinking all during that time? A. No. | 

Q. Was Ollie Bowman drinking? A. No. | 

Q. What was his condition as to sobriety, was he sober? A. Yes, 
he was sober. 

Q. He had nothing to drink? A. No, I don't see him drink any- 
thing. : 

Q. You were pretty close to him there for a while? A. ee 

Q. You did not smell anything on his breath? A. No. 

* * * cS 

Q. And he did not drink while you were there? A. He didn't drink 
anything while I was there. | 

Q. And he had not had anything to drink? A. I don't know. 

Q. You didn't smell anything on his breath? A. No. , 

Q. There was nothing about him that indicated he was intoxicated? 
A. No, not anything about him. 
Q. What was Skeets' condition, was he sober or drunk? A. He was 
sober. : | 

Q. The three of you just sat there and talked? A. Talking, that 
is right. 

* * * * 

Q. And were you and Skeets and Bowman sitting inside?, A. Yes. 

Q. What was there in there to siton? A. There were some 
chairs--some boxes in there. 

Q. Some boxes? A. Yes, sir. 

Q. Also some discarded chairs? A. Yes. 

Q. When these two men came, you say one of them took you back 
around on the outside of this little, sort of shack? A. Yes. 
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Q. Now, prior to that time, did you see anybody burn Skeets? 

A. No, I didn't see it. 
= = * * 

Q. How long were they there before one of them took you around 
sort of behind this little enclosure? A. I couldn't tell you exactly. It 
wasn't but a few minutes, though. It wasn't very long. 

Q. Now, when you came back, was Skeets still there? A. I didn't 
see him. 

Q. You did not see Skeets? A. No, I didn't see him. 

Q. And while you were--how far were you--now Skeets, was he 
inside in the little shack when you went around to the back? A. Yes, he 
was in there then. 

Q. He was kind of sitting inside? A. Yes. 

Q. Where was Ollie Bowman? A. He was standing up. He was 
standing up on the other side of the place, then, and one of the boys right 
there was talking to him. 

Q. One of the boys was talking to Ollie Bowman? A. Yes. 

Q. And the other boy took you sort of around behind the shack? 

A. That is right. 

@. How far did he take you? A. Well, he just walked around 
there. He pulled me around there. 


Q. Well, you were--how close were you when you got around 
there? How close were you to this little shack? A. Close as from 
here to that table (indicating). 

Q. Inother words, would you say about six feet away? A. Some- 
thing like that. 

Q. You were about six feet away from the shack? A. Yes. 

* * * * 


Q. Now, while you were there, did you hear any noises? A. I 
heard Ollie. 

Q. Did you hear Skeets? A. No, I didn't hear him say anything 
if he was there at the time. 

Q. You didn’t hear Skeets say anything? A. I don't know whether 
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he tried to help him or not. 
Q. So, the only noise or voices that you heard was from Ollie 
Bowman but none from Skeets? A. That is right. 
* * * * 
Q. But at no time did you see anyone there other than Ollie 
Bowman, Skeets, yourself and the two men that you have identified here 
in court? A. Yes. : 
Q. You saw no one else? A. No, I didn't see no one else. 
* * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
Q. All right. Now, was Cyprian Lucas--you call him "Skirts", 
--when he came there, did he have anything in his hand? A. I didn't see 
it. 


Q. You did not see him have anything? A. No. 
Q. Allright. You are sure he didn't have some clothes on a 


hanger? A. I didn't see them. 

Q. As far as you know, he had nothing in his hands? A. No, not 
as I know of. He had it out of sight if he did. 

Q. And you were inside of the shack? A. Yes. 

Q. All right, now, can you tell me about what time it was that this 
man came by and passed the fire where you, Ollie Bowman and "Skirts" 
were seated? A. I could not tell you what time it was. I said I'seen a 
man pass through there but I couldn't tell you exactly what time it was. 

Q. All right. This man that passed through, was he walking or 
running? A. He was walking fast. He was walking fast but he wasn't 
running. He was walking fast. 

* * * * 

Q. And how about "Skirts"? What was he wearing? A. He had on 
a coat, I think, I think it was a dark coat. I'm not sure but I think it was 
a dark coat. : 

Q. A dark coat? A. Yes. 

Q. Were they wearing hats? A. No, Ollie did not wear a hat. 


He wore a cap. 

Q. How about "Skirts"? A. He hadona hat--a brown hat, I 
believe. I think he had a brown hat on. 

@. Allright. Now, you testified about this boy walking by the 
fire, this man, middle-aged man walking by the fire. About how long 
after he had passed, did these other two men come to the fire? A. I 
gaess it wasn't bat about fifteen minutes, maybe more--an hour and 15 
minutes. 

Q. About an hour and-- A. About an hour and fifteen minutes; 
maybe more. It might have been an hour and a half. 

Q. Can you tell me what, if anything, these two men first said 
when they got to the fire? A. What they said? 

Q. Yes, did they say anything? A. Yes. The man came up 
there and he didn't say anything at the time. He started talking to Ollie 

and he started pulling on me. 

Q. Which man was that? A. (Indicating) 

THE COURT: Which one? 

MR. DIETZ: ‘Do you know the names of these men? 

THE WITNESS: No, I don't. 

BY MR. DIETZ: 

Q. All right. The gentleman in the brown is named Tuberville. 
The gentleman in the biue shirt is named Williams. Now, which one was 
it that first started talking to Ollie? A. The gentleman right there (in- 
dicating). 

THE COURT: Which one? 

THE WITNESS: The one in blue. 

BY MR. DIETZ: 

Q. Allright. That would be Williams, is that correct? A. Yes. 

Q. All right. Now, what did he say to Ollie Bowman? A. He 
asked if he seen a man passing there, and Ollie told him no, and they 
started arguing--I don’t know the words. 


* * * * 


THE WITNESS: Asked him if he seen a man passing there, and he 
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told him, no, he didn't see nobody. 
BY MR. DIETZ: 

Q. Allright. Did they argue with "Skirts"--Cyprian Lucas? 
A. No, I didn't hear it. 

Q. What was the next thing that was said or done by any of you 
people that were there, either the two defendants, you, Ollie Bowman 
or Cyprian Lucas? A. The man pulled me on out of there and taken me 
on around back and what was said, I didn't know. 

Q. You say the man pulled you out. Which man pulled you out? 

A. The man in the brown jacket. 

Q. That would be Tuberville; is that correct? A. That is right. 

Q. All right, now. Before he pulled you out of the shack and 
brought you around to the back of the shack, did anyone burn you or stick 
your face in the fire? A. Yes, he did. 

Q. Who did? A. The man in the brown jacket. 

Q. The man in the brown jacket? A. Yes, he is the one that 
burned me. 

Q. He is the one that burned you? A. Yes. 

Q. And he stuck your face in the fire? A. Yes. And he held my 
head over like this (indicating), and burned me all across here (indicating. ) 

Q. You are sure of that? A. Yes, Iam sure of that. . 

Q. You could not possibly be mistaken? A. No. 

Q. Allright. Now, did he do these things before you were pulled 
around behind the shed, or after you were pulled around behind the shed? 
A. After. | 

Q. After he pulled you around behind the shed. Now, you are sure 
of that? A. Yes. 

Q. Allright. You received all of your burns after you had sexual 
intercourse with someone; is that correct? A. Ihad some of them but 
I don't know how many I had before then, but I had some of them and then 
they took and stuck the sticks in the fire and stuck them — my bosom, 
around my breast and around my face. 

Q. When they did this, the sticking of the sticks in the fire and 
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taking the burning ends and burning you with the sticks, was this before 
or after they had, as you said, raped you? A. After. 
167 @. You are sure of that? A. Yes, Iam sure of that. 

Q. All right. Do you recall making a statement to the police on 
Thursday, December 17th, 1959, regarding the incident that we have 
jast discussed? A. Yes. 

Q. And you signed this statement? A. Yes. 

Q. ] just want you to look at this and say whether or not that is 
your signature? (Showing document to the witness.) A. That is mine. 

Q. Speak a little louder. A. Yes, that is mine. 

Q. Now, I ask you whether in that statement you did not tell the 
police, "Before they raped me, two of them had sticks in their hands 
which they put in the fire and stuck in my face. They kicked me and 
beat me and then raped me.” A. That is right. 

Q. You made that statement? A. Yes. 

Q. All right. Now, I ask you again, was it before or after they 
raped you that they stuck these burning sticks into your face and body? 

A. Some of it was before then, and some of it was after then. I 

_wouldn’t say it was all at the same time. Some after and some before. 
J was burned before across the face before and I was stuck with the sticks 
sn the breast when I was laying down and I was burned on the face before 
then and I was kicked on the jaw and kicked on the leg. All my legs were 
scarred up so, some of it was before then and some of it was after that. 
I might have fainted. Idon’t know. I couldn’t say. 

©. Allright. Now, was there any fighting, physical fighting be- 
tween any of the defendants and Ollie Bowman and Cyprian Lucas before 
you were pulled around behind the shed? A. No, there was no fighting. 

Q. No fighting atall? A. I didn’t see any. 

Q. Well-- 


* * * * 


Q. All right, now, when you came back from being behind the 
shed, did you see any fighting ? 

THE COURT: Any what? 

MR. DIETZ: Any fighting- 


» 
' 
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THE WITNESS: I did not go back in the shack. I didn’t see anything 
because I didn't go back. All I was doing was trying to get away from 
there to some other place. I never did get back in there. I didn’t see 
Ollie any more and I didn't see "Skirts" any more until I seen him in 
the hospital. : 

BY MR. DIETZ: 

Q. As I understand it, you did not see any fighting beforé you were 
brought behind the shack? A. No, I didn't see no fighting. 

Q. And then you did not come back again from being behind the 
shack? A. No, I never went back in there. I tried to get away some 
place. I don’t know how I crossed 4th Street, but I went across there 
somehow. I never went back in there at all. | 


Q. Iask you, Miss Bunn, if any of the defendants on this occasion, 
December 6th, offered to buy for you a bottle of wine if you would lay on 
the ground with them? A. No. 

Q. All right. Iask you, Miss Bunn, if you did not go to a vacant 


house with one of the defendants? A. No, sir. 

Q. And have sexual intercourse with that person? A. No. 

Q. You deny that? A. No. 

Q. Was Ollie Bowman your boy friend? A. No, he was justa 
friend. 

Q. Did Ollie Bowman at any time come around behind the shack 
with you while you were having sexual intercourse with one or both of 
these defendants? A. No. 

Q. He never came around there? A. I never seen him around 
there. : 

Q. So, actually, he made no effort to try and stop these two 
boys? A. I don't know what was going on between them. I didn't see. 
What happened to him, I don't know but I guess he was frightened. I 
don't know whether he run away or what happened to him. He never 

came around there. 

Q. All right. You never saw anyone fighting with Cyprian Lucas-- 
Skeets? A. No, I never seen anybody fighting with him. 
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Q. You never saw anyone sticking him in the fire? That is, 
Skeets? A. No, I never seen it. I didn't see it. They must have did 
it because he was burned but to see it, I didn’t see it. 

Q. This coat that you were wearing on this evening, that was 
battoned, is that correct? A. Uh, huh. 

Q. Did anyone unbutton these buttons before you had sexual inter- 
course? A. No, nobody unbuttoned it. 

Q. All right. Now, this dress that you had was buttoned from the 
neck to the bottom of the skirt, is that correct? A. Yes. 

Q. Did anybody unbutton that dress? A. Everything I had on 
was torn up. My brassiere was torn off me, my dress was open; my 
slip was all tore up and my pants was all torn up. Everything I had on 
was torn up except my coat and the buttons were broke off of that. 

x x * * 
FURTHER CROSS EXAMINATION 
BY MR. KENNETH WOOD: 

Q. Miss Bumn, in answer to Mr. Dietz’ question as to whether 
somebody held your head in the fire, you today identified Tuberville as 

the one who did it; is that right? A. Yes. 

Q. Now, I want to ask you--in your testimony yesterday, whether 
or not these questions were asked you by Mr. Flannery, page 126, and 
whether or not these were the answers that you gave him? 

THE COURT: The page, please? 

MR. DIETZ: 126, your Honor. 

MR. KENNETH WOOD: The bottom of the page. 

BY MR. KENNETH WOOD: 

Q. (Reading) "Who burned you there that way?" was the question 
Mr. Flannery asked you. 

Your answer was: "The dark one.” 

*Question: What? 

"Answer: The dark one is the one that burned me. 
"Question: The one there in the blue shirt, Williams? 
"Answer: Yes.” 


53 


THE WITNESS: He put some sticks on me, too. 
MR. KENNETH WOOD: All right. 
"Answer: Yes, he is the one that burned me. 
"Question: How did he burn you? 
"Answer: Took hold of my forehead and held it over the 
fire like this." 
BY MR. KENNETH WOOD: 
Q. Now, were those questions asked you yesterday and were those 
the answers that you gave? A. Both those men burned me, both of them. 
Q. Now, I am talking about the man that held your head in the fire. 
Yesterday you told us it was the blue one, Williams, who did it. This 
morning, in answer to Mr. Dietz’ question, you said that it was Tuberville 
who did it. Is that not correct? A. I don't--did I say the one in the blue 
burned me? Both of them did burn me. The one held my head over the 


fire. 


Q. One held your head over the fire? A. Yes, and 5 other 


one took some sticks and held me. 

Q. Iam talking about the one that held your head over the fire, 
isn't it true that yesterday--and I have read you the questions and answers 
to your questions of yesterday, and isn't it true that you said that Williams 
was the one who held your head over the fire? A. I said both of them 
burned me. 

Q. Yes, ma'am. Iam only talking about the man who held your 
head in the fire. Yesterday you identified him as Williams. A. I did-- 

Q. Today you told Mr. Dietz that it was Tuberville. ke I mean 
the man right there. 

Q. Which one did you mean? A. (Indicating). 

Q. This one in the middle? A. Yes. 

Q. So you, when you said to Mr. Dietz this morning it was Tuber- 
ville, you meant Williams? A. Yes. 


* * 


THOMAS E. DAVIS 


* 


176 
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DIRECT EXAMINATION 
BY MR. FLANNERY: 
* = * * 

Q. In December of 1959, specifically December 5th, 1959, a 
Saturday, where were you employed? A. At Seigle's Drug and Liquor 
Store, 4th and M Street, Southwest. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Calling your attention to that date at around 7 p.m., 7 in the 
evening, did something unusual happen? A. Yes. 

Q. What happened? A. Well, it is hard to explain. Around 
about 7 p.m. a fellow came in and asked where another fellow was at. 

Q. Afellowcame in? A. Yes. 

Q. And who was that fellow? A. Well, I didn’t know him by his 
name at first. 

Q. Uh, buh. A. Until I seen his picture. 

Q. Well, do you know who that fellow is now? A. Yes, I do. 

Q. Do you see him here today? A. Yes. 

Q. Will you step down and put your hand on his shoulder? A.(The 
witness complied. ) 

MR. FLANNERY: May the record reflect, your Honor, that the 

witness has placed his hand on the Defendant Tuberville? 

THE COURT It may so show. 

MR. FLANNERY: Now, resume your seat, please. 

BY MR. FLANNERY: 

Q. Now, this man, who we now know to be Tuberville, came into 
your store. What did he say or do? A. Well, he asked--he wanted to 
know where was the fellow at that was in there with him before. 

Q. Had there been another fellow there before? A- Yes, sir. 

Q. Who was that? A. I didn’t know him by name. 

Q. Do you see him here today? A. No, I don't. 

Q. All right, but in any event, Tuberville asked about another 
fellow there, is that right. 2? A. That is right. 

Q. What did Tuberville go onto say after that? A. I asked him 
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what was wrong. He said, well, he just hit a friend of mine in the head 
with a bottle, a bottle of wine, and he said, "I am going to get him." 

Q. Tuberville said, "I am going to get him"? A. That is right. 

Q. All right. Then what happened after that? A. After that then 
this other fellow came into the store that was in there before. : 

Q. The other fellow came back. Now, in the meantime did Tuber- 
ville leave after he said, "I am going to get him"? A. That is right. 
He left. 

Q. How long after Tuberville left did the other fellow come to 
your store again? A. Around about 15 or 20 mimtes. 

Q. That would be about what time? A. 7:30 or quarter to 8; some- 
where around in there. 

Q. Allright. Now, just answer this yes or no. When the other 
fellow came back, did he say something to you? Just yes orno. A. No. 

Q. He didn't. What did he do? Don't go into any conversation you 
might have had with him, but what did the other fellow do? A. He went 
into the back of the store and laid down on the floor. 

Q. Then what didhe do? A. He started to cry and holler and 
saying, "They are going to get me." | 

Q. Now, after that happened-- 

MR. KENNETH WOOD: Just a moment. We will have to object to 
this. 

THE COURT: Object to what? 

MR. KENNETH WOOD: The conversation. 


THE COURT: He may not relate any conversation. It is hearsay. 


MR. KENNETH WOOD: He has already done it. 

THE COURT: Unless it is part of the res gestae, it is pretty close. 

MR. FLANNERY: I will not argue it, your Honor. : 

THE COURT: The jury is admonished to pay no attention to that 
answer of the witness. | 

BY MR. FLANNERY: 

Q. After this man came into the store and started crying, what 
happened after that? A. Two fellows came back in the store. 

Q. How long after the man arrived? A. About five minutes. 
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Q. You say two fellows came into the store? A. That is right. 

Q. Who were those two fellows? A. One I put my hand on his 
shoulder. 

Q. Tuberville. A. And another one. 

Q. Do you see the other one here today? Do you see him? A. Yes. 

Q. Go down and put your hand on his shoulder, please. Put your 

180 hand on the man you think it might be. Do you want someone to 

stand up? Is that what you said? 

THE WITNESS: This one looks like him but he has got a little 
heavier. 


BY MR. FLANNERY: 
Q. Speakup. A. This one looks like him but he is a little heavier. 
MR. FLANNERY: For the record, your Honor, may it be indicated 
that this one that the witness referred to is the defendant Simpson? 
THE COURT: The record may so show. 
MR. FLANNERY: Do you want Simpson to stand up? That is the 


man? 
THE WITNESS: Yes. 
BY MR. FLANNERY: 
Q. All right. You say he isa little heavier now? A. Yes, sir. 
Q. Now, when Tuberville and Simpson came to your store, at that 
time what did they door say? A. Well, when they come in one had a 
handful of bricks. 
Q. Who had the handful of bricks? A. Tuberville. 
Q. Allright. A. And the other one had a piece of wood in his 
hand. 
181 Q. When you say "the other one," do you mean Simpson? A. Yes, sir. 
Q. Then what happened? A. I told them no fighting was allowed 
in the store. I told them to take it outside, and they kept on going towards 
the back of the store and so I run around the counter to stop them, and 
they said, "We are going to get him anyway," and then they left on out of 
the store. 
Q. In the meantime what happened to this other man? Did he remain 
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there? A. He remained there and my boss called the police to come 
and get him. 

Q. Did the police come and take this other man away? | he Yes. 

Q. Was that other man's name Tucker, do you remember that? 
A. That is what they say, that is all I know. 

Q. Now, when Tuberville came to your store that second time, was 
he drunk? A. Not to me he wasn't. | 

Q. Was Simpson drunk? A. Not to me. 

* * * * 

MR. FOSTER WOOD: May it please the Court, I move to strike 
out all of his testimony as being irrelevant and immaterial to the charges 

here and also I move to withdraw a juror because this testimony is 
very prejudicial. | 

THE COURT: Both motions are denied. 

MR. KENNETH WOOD: May I make the same motion on behalf of 
the Defendant Tuberville for the reason that Mr. Flannery has now in- 
jected into this case alleged violence on the part of the defendant Tuber- 
ville which has absolutely nothing to do with this issue and is highly 
prejudicial. | 

THE COURT: Denied. 


* * * 


EDWARD BIRCH 
* * 
DIRECT EXAMINATION 


BY MR. FLANNERY: 
* * * * 


Q. Now, Mr. Birch, where are you employed? A. D. C. Fire 
Department. 

Q. Were you employed in that capacity on December _ 1959? 
A. Yes, sir, I was. : 

Q. Do you recall that day which was a Sunday, December 6, 1959? 
A. Yes. 


Q. Now, around 7 a.m. in the morning were you on your way to 
work? A. Yes, sir, I was. 
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Q. Did you observe something unusual while you were on your 
way to work? A. Yes, sir. 

Q. What did you see? A. Well, Isaw a man laying in the street 
partially on the sidewalk and partially in the gutter. 

Q. Where was that? A. OnL Street, between 4th and 6th Streets, 
Southwest. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Did you stop and look at that person? A. Yes, I did. 

= * * * 

184 Q. And what did you notice about that man? A. Well, I felt him, 
felt his hand. He was cold and obviously dead. I noticed he had been 
bleeding and other than that, not anything special. 

Q. Ali right, and then did you go on to work and notify the police? 
A. Yes, sir, I did. 

x x * 
HARRY H. BURWELL 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. State your name, officer. A. Harry H. Burwell. 

Q. You are a member of the Metropolitan Police Department? 
A. That is correct, sir. 

Q. Attached to what precinct? A. Iam assigned to the General 
Assignment Squad. 

Q. Now, on December 8th, 1959, were you a member of the police 
force? A. I was, sir. 

Q. Assigned to what? A. I was assigned to the General Assign- 
ment Squad at that time, also. 

Q. Now, on December 8, 1959, did you arrest one of the defendants 
in this case? A. I did, sir. 

Q. Who did you arrest in this case on that date, namely, December 
8, 1959? A. Larrested Bernard Thomas Williams. 

Q. All right. Do you see him here today? A. I do see him, yes, 
sir. 
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Q. Will you point him out, please? A. The gentleman with the 
blue coat and eye glasses on. That would be the third one from this side 
of the bench. | 

186 MR. FLANNERY: May the record indicate, your Honor, that he 
identified Williams, the defendant? 

THE COURT: It may. 

BY MR. FLANNERY: 

Q. Now, Officer Burwell, what time on December 8th, 1959, did 
you arrest Williams? A. It would be approximately 1 p.m. on 
December 8th, 1959. 

Q. Allright. And after you arrested him at that time atlp.m., 
where did you take the defendant? A. I took him to the homicide squad 
and turned him over to Captain Hartnett. 

Q. At about what time? A. That would be approximately 10 
minutes or so after the arrest. | 

* * * * 
ORVILLE L. ERFERT 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* ’ * * * 

Q. ***** A. Iwas attached to the robbery squad. 

Q. On that date, namely, December 7th, 1959, did you arrest one 
of the defendants in this case? A. Yes, sir. ! 

Q. Who did you arrest? A. James Simpson. 

188 Q. Do you see him here today? A. The man to the left of the 
table here, the far end. 


MR. FLANNERY: May the record indicate, your Honor, he has 
identified the defendant Simpson. 
THE COURT: The record may so show. 


BY MR. FLANNERY: 
Q. Now, on December 7th, 1959, will you fix the time of the arrest? 
A. About 11:20 p.m. 
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Q. 11:20 p.m. - that would be in the evening. Where did you ar- 

rest him? A. 617 M Street, Southwest. 
= = x * 

MR. FLANNERY: Do not repeat any conversation but state, as a 
result of talking to them, what happened. Did you turn the defendant over 
to someone else or take him somewhere? 

THE WITNESS: We took him to police headquarters. 

BY MR. FLANNERY: 

189 Q. All right. Can you fix an approximate time when you arrived 
at police headquarters? A. About 12 midnight we arrived at police 
headquarters with Simpson. 

Q. Did you turn Simpson over to some other officers? A. I turned 
him over to Detectives Kelly and Pixton. 

Q. Kelly and Pixton at midnight, right? A. Yes, sir. 

x = * * 


ARTHUR L. WEBER 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
= * * 
Q. Attached to what squad? A. Homicide. 
Q. And were you so assigned during the month of December, 1959? 
A. Iwas. 
Q. Now, did you—did there come a time when you took the de- 
fendant Tuberville into your custody? A. There did. 


Q. What date was that? A. That was December 7th, about 6:15 a.m. 
* * * * 


Q. He come in there and gave himself up? A. He did. 

Q. After you took him into custody at 6:15 a.m., did there come a 
time you took this defendant somewhere else? A. To the Homicide office. 
Q. Can you fix the approximate time when you arrived there? 

A. Approximately a quarter of 7 or 10 minutes of 7. 
Q. And did you turn him over to other officers? A. I did. 


* * 


CROSS EXAMINATION 
BY MR. KENNETH WOOD: 
Q. Mr. Weber, did you arrive at No. 4 precinct at 6: 15 m.? 
A. I believe that I arrived there at 6:15. | 
Q. And your testimony was that Tuberville had surrendered him- 
self to No. 4? A. That is correct. 
Q. Did your investigation disclose at what time Tuberville ar- 
rived at No. 4 precinct? A. No, I had thought that he had just arrived. 
Q. But you did not know when he got there? A. Not exactly, no. 
* * * * 
(At the Bench.) 

_ FLANNERY: At this point, your Honor, I plan to go into the 
statements allegedly given by certain of the defendants. I would assume 
that counsel would object to those statements. 

MR. KENNETH WOOD: Yes. 

MR. FLANNERY: Would you want the usual hearing outside of the 
presence of the jury? 

MR. KENNETH WOOD: Yes. 

MR. FLANNERY: Very well. 

THE COURT: How long will it take you to take care of it? 

MR. FLANNERY: 45 minutes. 


* * * * 


(At 11:30 a.m. Court resumed with the jury absent.) 
THE COURT: Now, gentlemen, you may proceed in the absence of 


the jury to the matter we spoke about before recess. 


* * * 


MARVIN LUCAS 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


* * * *) 


Q. Attached to what precinct? A. 4th Precinct. 
Q. What is your rank? A. Iam assigned as a plain-clothesman. 
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Q. Now, Officer Lucas, did you arraign the three defendants in 

this case? A. I did, sir. 
194 Q. Now, with respect to the Defendant Tuberville, did you take 

him to court to be arraigned? A. I did, sir. 

Q. When was that, what date and what time? A. That was on 
December 7th, 1959 at 11 a.m. 

Q. lla.m. Very well. Now, did you take the defendant Simpson 
to court to be arraigned? A. I did, sir. 

Q. What time was he arraigned? A. That was on December 8th, 
1959 at 10 a.m. 

Q. 10a.m. And will you tellus, were both of these defendants 
arraigned in Municipal Court? A. They were, sir. 

Q. Fimlly, with respect to the remaining defendant, Bernard 
Williams, did you take him to court to be arraigned? A. I did, sir. 

Q Onwhat day? A. That wason December 8th, 1959, at 2:50 
p.m. 

Q. 2:50 p.m. Was that in Municipal court, also? A. That was 
in Municipal Court. 

* x * * 

MR. KENNETH WOOD: No questions of this witness. 

MR. FOSTER WOOD: No questions of this witness. 

MR. DIETZ: No questions. 


* * * 


HARRY PIXTON 
a * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * 
Q. What is your rank? A. Detective. 
Q. Attached to what squad? A. Homicide squad. 
Q. All right. Now, Detective Pixton, I call your attention to 
December 7th, 1959 at around 8 o’clock in the morning, 8 a.m., did you 
see the defendant Tuberville at that time? A. I did, sir. 
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Q. Under what circumstances, please tell the Court. A. I saw 
him in the office of the Homicide Squad. | 

Q. Around 8 o'clock in the morning? A. Around 8 or just shortly 
before 8 o'clock. 

Q. Allright. Now, who else wasthere? A. Detective Bernard 
Kelly, Detective Sergeant Arthur Weber, Detective Lieutenant Charles 
Burns. ! 

Q. Allright. Now, did you at that time question Tuberville in 
connection with this case? A. I did, sir. 

Q. Did one of those officers whom you have mentioned participate 
with you in questioning this defendant? A. Detective Bernard Kelly. 

Q. And the other two officers did not take part in the questioning 
actually? <A. No, sir, they did not. 

Q. Very well. Now, at that time, prior to the questioning of the 
defendant, did you make any promises tohim? A. No promises what- 

soever, sir. 

Q. Was any force used upon the defendant? A. None at all, sir. 

Q. Did anyone threaten him? A. No, sir. 

Q. Did he proceed to make a statement about this case? A. Yes, 
I talked with him briefly and then shortly thereafter he gave a typewritten 
statement. | 

Q. All right. Now, what time actually did you start to talk to 
him "briefly,"" you say? A. It was as soon as I walked into the office. 
Shortly before 8 o'clock. I am not positive of the time, sir. 

Q. Allright. And Kelly participated in this part of it, too, did he? 
A. Yes, he did. He was in the room with me. 

Q. Very well. Now, then, what did Tuberville say about this case 
at that time? A. He admitted that he and two other persons were up 
on the lot where the offense occurred in the rear of 400 block of M Street 
at a shack. One of the other men-- 


Q. Now, as long as the jury is not here, if he named the other men, 
you can relate now what Tuberville said, but let me caution you, when 
Tuberville returns and you are speaking of your questioning of Tuberville 
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and he mentions the other people, do not refer to them by name. 
A. May I refer to my notes? 

Q. Yes. Are those notes you took while you were question- 

inghim? A. These are. 

Q. Do you need those to refresh your memory now? A. Yes, I do. 

MR. FLANNERY: May he do that, your Honor? 

THE COURT: He may. 

THE WITNESS: He stated that after Leroy got hit and went to the 
hospital, Benny and another boy came up. 

BY MR. FLANNERY: 

Q. Who was Leroy? Did he tell you who Leroy was? A. Leroy 
was a boy who we later found out to be a Leroy Burt, or we found out 
earlier to be a Leroy Burt who was assaulted by another party--a Jack 
Tucker prior to this offense being committed and-- 

MR. KENNETH WOOD: Your Honor, inasmuch as we do not have 
the jury here, I have no objection if the detective reads to your Honor the 
statement that he took from Tuberville. 

THE COURT: Is that satisfactory to you? 

MR. FLANNERY: Yes, that is satisfactory. I think it might be 
better to let him refer to his notes first. 

THE COURT: I think that might be better. 

MR. FLANNERY: All right. Go ahead, Officer. 

199 THE WITNESS: As I said, after Leroy got hit and went to the 
hospital Benny and another boy came up and asked what happened and told 
him--]I told him that he went to the hospital. 

BY MR. FLANNERY: 
Q. Did he say who Benny was? 
THE COURT: Who told who? 
BY MR. PLANNERY: 

Q. Did Tuberville tell you who Benny was? A. No, he just men- 
tioned the name Benny” and another boy at that particular time. He 
did not know their full names. 

Q. Allright. Did he say somebody told something to somebody? 
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A. Yes, he was told that they went up to the lot. 

Q. No, who told-- A. This is Leroy Burt who had told him, after 
he was struck, that Jack Tucker went up on the lot. 

Q. Then what did Tuberville say he did? A. The three of them 
went and bought a fifth of apple wine. That is, Tuberville, ‘Benny and 
the other boy. They went back up on the lot. | 

Benny told the woman that he wanted to talk to her. enity and the 
lady were lying on the ground having intercourse. I told Benny that I 
was going to get out of here and not go to jail behind this. 

I heard a noise in the shed. Benny jump up and ta Run, 
police," and I left. | 

"The other fellow hit a man in the shed." Now, at that particular 
time this was stopped and the typewritten statement was taken in more 
detail. 

MR. FLANNERY: Mark this No. 1 for the Government for identi- 
fication. 

DEPUTY CLERK: Government exhibit No. 1 marked for identifica- 
tion. 


(Government exhibit 1 is marked 
for identification. ) 


MR. FLANNERY: I will hand you this three-page typewritten docu- 
ment, government Exhibit 1 for identification, while you tell the Court 
what that is. | 

THE WITNESS: This is the statement of Gene Tuberville, taken in 
the office of the Homicide Squad, which started at approximately 8:10 
a.m. and was completed at 9:17 a.m. | 

It was typed by Detective Bernard F. Kelly, signed by Eugene 
Tuberville, Detective Kelly and myself. 

MR. FLANNERY: Now, in the interest of perhaps saving time at 
this point, in that statement did Tuberville admit that he had assaulted 

or raped or burned anyone? A. He says in this that he did not 
hit anyone. | 
Q. Did he involve the other two men? A. Yes, he did. 


203 
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Q. All right. Now, we will pass from Tuberville for a moment. 
Let me ask you this: Did there come a time when you questioned the 
defendant Simpson in this case? A. There did. 

Q. When was that? A. Approximately 12 midnight, on the 7th. 

Q. And did the questioning continue on over into the 8th of December, 
1959, past midnight? A. It did. 

Q. All right. Now, when did you first see Simpson on that occasion 
around midnight on the 7th? A- Shortly before midnight, yes, sir. 

Q. And who was with you? A. Detective Bernard Kelly. 

Q. And did you proceed to question the defendant Simpson about his 
alleged participation in this case? A. I did. 

Q. Now, for the record, do you see Simpson here in the courtroom 
today? A. Yes, Ido. 

Q. Will you point to him? A. He is the small fellow sitting here. 

Q. On the end over here? A. Yes. 

Q. Now, then, prior to questioning Simpson about this case were 
any promises made to him to induce him to make a statement? A. None, 
whatsoever. 

Q. Any threats made to him by you or anyone else? A. No. 

Q. Was any force used upon him? A. No, sir. 

Q. Now, what did Simpson say 2bout this case at that time? 

A. May I refer to my notes on this, too, sir? 

MR. FLANNERY: May he do that, your Honor? 

THE COURT: He may. 

THE WITNESS: Simpson stated that all three of us went over on 
the lot. Tucker was there. Gene hit him. Tucker pulled a knife and 
started running. Gene asked who was the man in overalls. This is 
after Tucker started running, they changed him and got to the shack and 
this is the people in the shack, Eugene is asking who was the man in the 
overalls. They said they didn’t know him. 

Gene hit the man and Benny hit the woman. I hit the other man. 
Benny knocked the woman on the ground, started tearing her clothes off. 

I got on top. Benny pulled me off and Gene and Benny started beating 
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the two men again. One of the men ran. Benny caught him and knocked 
him out. Then he went back and started putting fire in the lady's face 
with a stick. | 

He said he was going to blind them because they coull identify us. 
He threw the man in the fire and the man got out of the fire and was lying 
on the ground. 

The woman was getting up and he grabbed her by her hair and pushed 
her in the fire. Then he went on the lot and hit the other man with a 
large rock. : 

Gene hit one of the men with a brick and kicked him. 

Q. All right. Then was this statement of Simpson reduced to 
writing? A. Yes, it was, sir. | 

DEPUTY CLERK: Government exhibit 2 marked for ‘identification. 


(Government Exhibit 2 is 
marked for identification. ) 


MR. FLANNERY: I will hand you government 2 for identification 


and ask you is that the written statement of the defendant Simpson? 

THE WITNESS: That is, sir, it is signed by Simpson and by De- 
tective Kelly who typed this statement, and myself, who gave the 

statement. 

BY MR. FLANNERY: 

Q. Now, when was that statement started and when was it com- 
pleted? A. The statement started on Tuesday, December 8, 1959 at 
12:30 a.m. and was completed at 1:25 a.m. on Tuesday, December 8th. 

Q. Now, prior to the time that the defendant Simpson gave the 
written statement, was he advised of his rights? A. Yes, sir, he was. 

@. What did you advise him? A. Advised him that anything he 
said could be used against him in court; that he did not have to make a 
statement unless he wanted to make it voluntarily. 

Q. Allright. Now, then, inthe written statement, what did 
Simpson say? 

THE COURT: How about the Tuberville statement? Was he ad- 
vised of his rights? 
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THE WITNESS: Yes, sir, he was. 

THE COURT: Very well. That was not brought out. 

MR. FLANNERY: No, I skimmed over that, Your Honor, because 
I do not plan to introduce his written statement before the jury, just 


Simpson's. 

THE COURT: I see. 

BY MR. FLANNERY: 

Q. All right. Now, did he repeat those admissions in the written 
statement? A. Yes, he did and he went into more detail in this par- 
ticular statement. 

Q. How much more detail--without taking too much time, tell the 
Court what he said in the written statement. A. He says in his type- 
written statement: Benny knocked the woman on the ground and started 
tearing her clothes off. 

Q. Did he say who "Benny" was? A. Bernard Williams. 

Q. All right, go ahead. A. "J got on top of her and then he pulled 
me off.” 

Q. Allright. A. "Then after he got finished with her, Gene got 
on top of her.” The questions which were asked him at that time were, 
"Were your privates out of your pants?” "Answer. Yes, sir. 

"Question: Did you have sexual intercourse with Rosebud Bunn? 

"Answer: No, because Benny boy pulled me off." 

Also in this statement Simpson identified a Metropolitan Police 
Department identification photograph of Eugene Tuberville as being the 

man known to him as "Gene." 

Q. Allright. Now, then, did that cover it pretty well? A. Yes. 

Q. All right. Now, I want to call your attention to December 8th, 
1959, the time 4 p.m. and this is after all three defendants had been 
arraigned in court. Did you and Detective Kelly and Lt. Burns go to 
the District of Columbia jail on that day for the purpose of questioning 
these defendants? A. We did, sir. 

Q Did you arrive there around 4p.m? A. We did, sir. 


Q Now, at that time, was Simpson questioned again by you three of- 
ficers? A. He was. 
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Q. And is it fair to say that in essence he repeated the substance 
of the statement you have just referred to as government exhibit 2? 
A. He did, sir. 
Q. Now, Bernard Williams, was he there at that time ? ? A. He was. 
Q. Now, up until that time had Bernard made any statement? A. He 
refused to make any statement and denied any knowledge. © 
Q. Now, at this time December 8th, 1959 at 4p.m., ? did Bernard 


Williams, after his arraignment, make a statement? A. Yes, he did, 


sir. 

Q. What did Bernard Williams say at that time? ‘i After Simp- 
son related in substance what he said in his statement, Bernard Williams 
was asked if he had anything to say and he replied, "Damn right I have 
got something to say." 

He related the events prior to this as "Jimmy and me went to 
Southeast in another man's car, Robert's car. They went toa "yoppy™ 
joint, which I think is a Chinese restaurant or something, | and they got 
some food and came back to the Southwest area and went to a girl's house 
on Third Street. She prepared the food or heated it and they ate the food. 
They went on down to 4th and M Streets, Southwest. They went to the 
liquor store. They saw that the police had Burt, that is Leroy Burt at 
the call box. Also Eugene Tuberville was there. They asked him what 
happened, and he said "Someone got his boy busted over a bottle of wine." 

We went to the liquor store, bought some wine, drank it, went up 
on the lot and saw a man with coveralls on. 

Gene said, "You have got my friend." And hit him and the man 
pulled a knife and started running and ran to the liquor store. We went 
back up on the lot. A man was standing up and a man was sitting down. 

A woman was drunk. Somebody hit the woman. I hit the man in the shack. 
I pushed him and he fell in the fire. I pulled him out of the fire. 

Jimmy was on the woman and I pulled him off and got on top of 
her. When I finished, Gene got on her. 

Jimmy hit the man twice and kicked him. Jimmy picked up a 
brick and hit him on the shoulder. A policeman was coming up the alley 
and told me to wait a minute. I ran. 

I saw a man about 6 a.m. lying in the street. I talked to him and 
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he said he was all right. Another man was on the lot and I asked him if 
he wanted me to give him some help. He told me, no, just leave him 
alone. 


At that time Bernard Williams asked Eugene Tuberville if he re- 
membered kicking the man in the face, and Gates, who is Simpson, 
kicked the man in the stomach. 


Gene had the woman on the ground and was on top of her and she 
said, I know you, Red. He told her she did not know him and pushed her 
face in the fire. 

Of course, at that time, Eugene Tuberville denied putting anybody's 

face in the fire. 

We asked Williams if he remembered hitting the man with the brick. 
He also denied this. 

James Simpson reminded Eugene Tuberville of this and he again 
denied that he had hit anyone. 


Q. All right. Now, then, to go back for a moment to Tuberville, 
was there a time after his arrest when you took him to the District of 
Columbia General Hospital to see whether or not Cyprian Lucas could 
identify him? A. Yes,sir, there was. 

Q. When was that? A. About 10:30 a.m. on the 7th, Monday. 

Q. And that was before he was taken to Court to be arraigned, was 
it not? A. That is correct. 


Q. And I believe he had been taken into custody about 6:15 a.m. at 
No. 4 Precinct on the same date? A. He walked in to No. 4 Precinct 
and gave himself up at about 6:15 a.m., yes. 


Q. All right. Now, please tell the Court what happened when you 
took Tuberville over to the District of Columbia General Hospital and 
took him into the presence of Cyprian Lucas? A. Well, of course, we 

had to get a doctor to come up and Lucas had bandages over the 
biggest portion of his face and his eyes. We had to get the eye specialist 
who I believe was a Dr. Hartman, to come up and examine him to make 
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sure it would be safe for him to view anyone. 
He took the bandages off and pried one of his eyes open and Lucas 
looked at this man and without any hesitation whatsoever, said, "That 
is the man that hit Ollie and me with sticks and stones and put fire in 
our faces." | 
Q. What did Tuberville say? A. At that point he said nothing and 
I asked him if he had anything to say or any reply to that or wanted to say 
anything to this man and he replied, "No." 
Q. But he did not deny it? A. The only thing he sa was, "No," 
that he had nothing to say. 
* * * * 
CROSS EXAMINATION 
BY MR. KENNETH WOOD: 
Q. Detective Pixton, I think you told Mr. Flannery that Tuberville 
gave himself up at No. 4 Precinct on December 7th at about 6:15 a.m. 
A. Yes, sir. 


Q. Now, can you tell me where you got that time? ea 
THE COURT: How do you fix that time? | 
THE WITNESS: From the 4th Precinct itself. Actually Sergeant 
Weber was working midnight on that tour of duty and when he walked in 
Sergeant Weber, who was down in the Southwest area, trying to locate or 
investigating this case, was called and he went immediately to the 4th 
Precinct. 


Q. Yes. Now, when we heard Sergeant Weber's featindiy awhile 
ago, he stated that on December 7th at the 4th Precinct at 6:15 a.m. he had 
a conversation with Tuberville. | 

So, necessarily, Tuberville must have turned himself in sometime 
before 6:15 a.m., isn't that right? A. It could have very possibly 
happened. | 

Q. Because, otherwise, Mr. Weber would not have been in the 
precinct; isn't that right? A. That is right. It is my understanding he 
was called to the precinct after Tuberville had come in. | 

Q. And we can assume, can we not, that Mr. Tuberville had 
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discussed this matter with somebody else before Homicide was called? 

A. Well, that I do not know, Mr. Wood. If there had been a de- 
tective there, Iam sure they would have discussed it with him. I do not 
know whether there was or not at that particular time. 

Q. Now, Mr. Pixton, when you reduce a statement of a de- 
fendant to writing, isn't it the usual practice of the police department 
and specifically the Homicide Squad, that included in that typewritten 
statement is an indication that the person making the statement has been 
advised that he is not required to make a statement unless he so desires? 
A. Thatiscorrect. Itisa regular form that we use. 

Q. Now, in Tuberville's statement I notice--I do not know who 
prepared this--you did the questioning There appears this statement: 

"Before making such a statement I advise you that your 
statement must be made freely and voluntarily: Also, that your 
statement will be used in Court at your trial if it becomes neces- 
sary.” 

Now, I do not find there in this particular statement where you have 
informed Tuberville that he is not required to make a statement. Do you 


have a copy of his statement there? A. Yes, sir. 

Q. Maybe I am in error. Would you mind looking at it, please? 
A. Yes, sir. He was asked, Mr. Wood, actually, if you do not mind, I 
will read this paragraph to you. 

Q. Allright. A. He was advised of the case and the facts, and 
so forth. 


"J now ask you if you want to make a complete state- 
ment telling what knowledge you have of this beating so 
that it might be taken down in typewritten form." 

"A. Yes. 

"Question. Before making such a statement, I advise 
you that your statement must be made freely and voluntarily; 
also that your statement will be used in court at your trial if 
it becomes necessary. After hearing what I have told you, 
do you want to make a complete statement?" 
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@. That is correct, but nowhere in your admonition to the de- 
fendant does it appear that you told him he had a right not to make a 
statement. Is that right? | 

THE COURT: If the statement is made voluntarily, it surely gives 

him a choice, does it not? | 

MR. WOOD: That may be true but that is not what I have asked the 
detective. 


THE COURT: That seems to me to be the gist of it. 

MR. WOOD: My question is whether or not he advised him he did 
not have to make a statement. 

THE WITNESS: That actual language was not used, Mr. Wood. 


* * * 


CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Detective Pixton, when you spoke with Bernard Williams and 
the others of the defendants at the jail on December 8th of 1959 about 4 p.m., 
did you advise him or any of the others that they need not speak with you or 
make any statement? A. No, I did not. When we go in, of course, as 
you know, you ask for these prisoners and of course it is their privilege, 
whether or not they want to speak with you. If they do, they signa piece 
of paper and come down and talk to you. | 

Q. You did not advise Williams or any others that they need not talk 
with you? A. That is right. 

Q. And you were not present at the alleged arraignment of the de- 

fendant Williams in Municipal Court, were you? A. Yes, I was, 
sir. | 
Q. You were? A. Yes, I was. 
Q. Well, will you tell us what happened at that arraignment? What 
was said to him by the clerk and the Judge and what, if anything, he said? 
A. He was advised of his rights. | 

Q. In what way? 

THE COURT: Who advised him? Was this taken before a Magistrate? 
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THE WITNESS: Yes, your Honor. 

THE COURT: Ali right. 

THE WITNESS: I am trying to think who he was. 

THE COURT: You need not give the name but you can tell the 
man’s title. 

THE WITNESS: The Magistrate told him. 

THE COURT: All right. 

BY MR. DIETZ: 

Q. By "magistrate," do you mean a Judge in the Municipal Court? 
A. That is right. 

Q. Well, what, if anything, do you remember the Judge telling 
Williams at the time? A. I am afraid I do not remember what was 

said. 

Q. You do not remember what was said? A. No. 

Q. To refresh your recollection, sir, do you recall that the Judge 
told the defendant Williams that he was being charged with first degree 
murder and that his case will be postponed and he will be held without 
bond. Do you recall that? 

THE COURT: What do you mean by his case being postponed? 

MR. DIETZ: Arraignment, your Honor. 

THE COURT: Say that then, the arraignment, not the case. Was 
it postponed, do you know? 

THE WITNESS: No, sir, I do not. 

MR. DIETZ: Your Honor, I try to use words as closely as possible 
as they were related to me. 

THE COURT: No, but it is better for the record. There is no 
case until after the arraignment. 

MR. DIETZ: The word I understand was used, Case and not ar- 
raignment. 

THE COURT: In fact, what was it? 

MR. DIETZ: As a lawyer toa judge, it was supposed to have been 
an arraignment. 

THE COURT: Not supposed to be; it was. 
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MR. DIETZ: Iam trying to find out what went on there. 

THE COURT: All right. Don't call it “case, f though, because it 
was an arraignment. That was postponed, if it was postpaned, and this 
witness apparently knows nothing about it; is that true? 

THE WITNESS: That is correct, your Honor. 

MR. DIETZ: You do not recall anything that occurred) in Municipal 
Court? 

THE WITNESS: I did not recall anything that Retueied as you have 
related it. 

BY MR. DIETZ: 

Q. About what time was that? A. I think it was about 2:15 p.m., 
2p.m., around 2 or 2:15. 

Q. Well, Iask you, sir-- A. On the 8th. 

Q. Iwill ask you, sir, is it nota fact that his actual arraignment 
or hearing on this charge of murder was postponed on the 8th in the Munici- 
pal Court until after the Coroner's jury could act? A. Are you saying 
the actual arraignment? 

Q. Yes. A. Not to my knowledge, it was not. 

Q. Well, can you tell us anything that occurred at the arraignment 
that you recall? A. Ido not recall exactly what happened. I know he 

was called before the Magistrate. I think he was aavined of the 
charge at that particular time. 

Q. He was told he was charged with first degree murder. A. That 
is right, and of course, I do not recall what other language ' was used or 
what was said, even. 

Q. Well, is it not a fact, sir, that you never heard any judge, 
clerk, or anyone else at Municipal Court in a judicial authority advise 
this defendant that he had a right to remain silent and not make any state- 
ment whatsoever to anyone or words to that effect? A. I cannot answer 
that. I do not recall that. : 

Q. Because it did not happen. That is right, sir. A. I do not 
remember. | 

THE COURT: When a man does not remember, do not tell him it 
did not happen. 
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MR. DIETZ: I have nothing further. 
= * * 
CROSS EXAMINATION 
BY MR. FOSTER WOOD: 

Q. What time did you start to interrogate Simpson? 

THE COURT: When? 

MR. FOSTER WOOD: On the first occasion. 

THE COURT: All right. 

THE WITNESS: I think it was about 12:10 or 12:15  .m. 

BY MR. FOSTER WOOD: 

Q. Now, what time did he sign the statement? A. The statement 
was completed at 1:25 a.m. and he signed it after the completion. 

Q. Now, who was present when you were interrogating Simpson? 
A. Detective Kelly was in the immediate vicinity. 

Q. Did you advise him of his rights? A. I did, sir. 

Q. When? A. Prior to asking him about this incident that 
occurred. 

Q. Inother words, before you asked him any questions you advised 
him of his rights? A. That is right. 

Q. What did you tell him? A, I told him he didn't have to make a 
statement. 

Q. You had not asked him any questions then? A. That is right. 

Q. Did you tell him he did not have to answer any questions? 

A. That is correct. 

Q. Give us the language that you used. A. I told him he was a 
suspect in this particular case, that we knew what part he played in it, 
and we would like for him to tell us about it. 

He indicated to me that he would like to have his mother, I believe 


it was, present. We made arrangements to have his mother brought down 
to the office. 

Then, of course, he started telling me what happened. Then I 
asked him if he would sign a typewritten statement to the effect that what 
he told me and he said that he would and of course, he was advised, as 
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I say, of this form that we used at that particular time. 

Q. Now, you told him he did not have to make any a ia 
A. That is correct. 

Q. What I want is everything you told him in that bogard before 
you started questioning him. A. Well, you are going all the way back 
to December of 1959 and I do not-- 

Q. Inother words-- A. I cannot relate to you word for word. I 
informed him of what we knew about this thing and I asked him if he wanted 
to tell me about it, that he did not have to. I also told him that we already 
had one other statement and I also told him I thought it would be a good 

idea for him to give us a statement. | 

And then, of course, he asked for his mother. In between that 
time he related certain events that happened which I took down in pencil. 

Then, of course, at the time that the typewritten statement was 
taken, was going to be taken, he was informed thoroughly that he did not-- 

Q. When you say he was informed thoroughly, by that you mean 


that you read this typewritten statement to him? A. I read'the form, 


only this top, to him, this James Henry Simpson, you are being held on 
the death of Ollie Bowman, and so forth. : 

Q. You read that paragraph? A. That is correct. 

Q. And you read that to him and after reading that to him, then 
you handed him the statement to read the balance of it? A. The state- 
ment had not been typed up yet, sir. : 

Q. Isee. A. The statement had been typed up to the point where 
it says, "Answers by James Henry Simpson." 

Q. So at that time he had already made the statements that you 
testified he said? A. Yes, he made these general verbal statements to 
me, yes. ! 

Q. And then you sat down and wrote this up? 

THE COURT: He did not write it up. Kelly wrote it up. 

MR. FOSTER WOOD: You had this written up? 

THE WITNESS: Detective Kelly in the presence of Simpson and 
myself, typed it as Simpson spoke. 
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BY MR. FOSTER WOOD: 


Q. And this first paragraph was read to him? A. That is right. 

Q. And then the questions were typed up and the answers were 
typed up as they were given? A. That is right. 

MR. FOSTER WOOD: That is all. 

THE COURT: Any further cross examination? 

MR. FOSTER WOOD: Just one other thing, your Honor. 

THE COURT: Go ahead. 

BY MR. FOSTER WOOD: 

Q Now, at the jail who was the first one you talked to? 
A. Simpson. 

Q. Was he alone at that time? A. That is correct. 

2 And did you advise him at that time that he did not have to 
make any statement,and so forth? A. No, sir, Ididnot. My purpose 
in talking with him at that time was not for him to make a statement to 

223 me. lasked him whether he would make the statement -- whether 
he would have any objection to relating what he told me earlier in front 
of Eugene Tuberville and Bernard Williams. He said, no, he would not, 
he had no objection to it. 


* * * * 


MR. KENNETH WOOD: Your Honor, may I ask him one further 
question? , 
’ THE COURT: You may. 


BY MR. KENNETH WOOD: 
Q Detective Pixton, this statement given to you on December 7 
at Homicide Squad which you and Detective Kelly reduced to writing, 
other than that, did Tuberville make any. statements to you subsequent 
thereto. that differed from the statement he has given you here? 
ey (No response.) 
“Q Now, the only time you talked to him after you took this state- 
"ment was at the jail, was that right? A. Thatis right. Phe only 
thing he did then was denied anything. ; 
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Q. So, I want to confine the question to the conversation at 
the jail. Did he in substance, make the same statements or same deniais 
he did in his written statement? A. The only thing that he did say at the 
jail, Mr. Wood, was when certain things were asked of him by Bernard 

Williams and Simpson and of course,he denied these and the last 
thing he said to us was that he denied hitting, burning and doing anything 
to anybody. All he wanted to do was get away from there. | 

Q. So, he did not change his written statement? A. Be did not. 

* * * * 

MR. FLANNERY: Now, your Honor, I have Detective Kelly whose 
testimony would be the same as this officer's, and I have Lt. Burns. I 
can call them, if counsel wants to hear from them, but their een 


would be somewhat cumulative. 

I take the position, your Honor, that certain of these admissions 
are clearly admissible in evidence. 

THE COURT: What do you mean by "certain of the admissions"? 


MR. FLANNERY: Well, let me put it this way, your Honor: 

THE COURT: Do you intend to offer the statements in evidence? 

MR. FLANNERY: Not all of them. Just Simpson's. I do not intend 
to offer Tuberville's written statement, because it is exculpatory and 
does not aid the case. 

I submit that statement of Simpson would be admissible because he had 
been arrested on December 7, 1959 at 11:20 p.m. and he made this written 
statement a little over an hour afterwards, namely, at 12:30 a.m. it was 
started and it was concluded shortly thereafter. 

So, I do not think it would be any violation of the Mallory rule or 
any other rule, to admit that written statement of Simpson's into evidence. 

Furthermore, in regard to Simpson, I think his repetition of that 
statement after arraignment is clearly admissible because he was legally 
detained. There would be no violation of the Mallory case because he 
had been before a Magistrate and there was no illegal detention. He was 
legally detained. Now, so much for Simpson. : 

So far as Williams was concerned, the only incriminating statements 
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he made were after arraignment and I submit as to him, since he was 
legally detained at the time, his statements are admissible. 

THE COURT: Was that a written statement? 

MR. FLANNERY: No, that was oral, your Honor. 

THE COURT: All right. 

MR. FLANNERY: Now, as far as Tuberville is concerned, it seems 
to me-that the accusatory statement made in his presence by Cyprian Lucas 
at the hospital when they took the bandages off his eyes and he identified 
Tuberville and said, "He is the man who burned me" and things of that 
nature, and Tuberville did not deny them, that is a tacit admission on his 
part. 

So, I would urge your Honor that you admit that accusatory state- 
ment that was not denied by Tuberville. 

And Simpson's statement, those are the only statements we wish to 
introduce into evidence before this jury. 

THE COURT: Well, Mr. Kenneth Wood, what have you to say? 


* * * * 


MR. KENNETH WOOD: * * * * Now, I would like to address myself 
to just a statement taken from Williams at the D. C. Jail by Detective 
Pixton. Detective Pixton related that at that time Williams related to 
him an assault committed by Tuberville on some other person not involved 

in this case, not a witness in this case, not a complainant in this 


case. 

THE COURT: Do you think the man’s name is Tucker? 

MR. KENNETH WOOD: Yes, that is my recollection. 

THE COURT: I think his name got in the record a short time ago. 

MR. KENNETH WOOD: His name probably did get into the record, 
your Honor, but I think any statement that Williams made of course, is 
not admissible against Tuberville to begin with. 

It is only admissible against Williams if it does affect Williams, 
but my point is that if your Honor permitted Williams’ statement that 
Tuberville had committed an assault on someone else--now, this is an 
offense that is not charged in this indictment--I think it would be prejudicial 
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to Tuberville before this jury for the reason that the jury might well 
conclude--and I want your Honor to bear in mind, too, if you will, that 
this is on the same night that this assault Williams described that Tuber- 
ville made on someone else the same night this offense is alleged to have 
happened so that very well might indicate to the jury--and I think it would 
be error to let them have that evidence that Tuberville is the type of 
individual that commits assaults and I think that evidence is prejudicial 

and certainly does not help this jury to determine whether or not 
Tuberville is guilty of the offenses charged in the indictment. 

THE COURT: Would that be admissible as a course of conduct? 

MR. FLANNERY: I think the fact the evidence that Tuberville 
admitted another assault or attempted to do so, shows a motive. 

THE COURT: We used to call that course of conduct. 

MR. FLANNERY: Yes. but that is already in the case. The liquor 
store man testified about that. | 

THE COURT: Yes. 


MR. FLANNERY: I agree with Mr. Wood that anything Tuberville 
said that anything else was said, is not admissible against Tuberville. 

I agree wholeheartedly on that score and I might suggest that when 
the officer testified what Williams states about the man Tuberville, he 
could say the other man instead of mentioning Tuberville by name. 


THE COURT: I think that Mr. Wood's motion with respect to that 
is correct andI agree with both of you. | 

MR. KENNETH WOOD: Well, how far does your Honor agree with 
me? 

THE COURT: I agree with you to this extent, that your clients name 

will not be mentioned and, therefore, he can not be harmed. 

Some other man, already. And, of course, when that question is 
asked, if you desire, you can make your proper motion and you will have 
the ruling of the Court on it as the Court deems proper. 

MR. KENNETH WOOD: I will do that. 

MR. FLANNERY: And I think your Honor will instruct the jury that 
you are to consider the evidence against him alone and not against the 
others. 
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MR. KENNETH WOOD: Mr. Flannery's point to the Court is that 
the gentleman from the liquor store has already testified about this. I 
assume that Mr. Flannery says that that makes the thing hole now be- 
cause he has evidence already in the record on that. I would like to 
remind your Honor that in his opening statement to the jury Mr. Flannery 
alinded to that and at that time at the Bench I made a motion for a mis- 
trial. 

THE COURT: That is right and it was denied. 

* * * * 

230 MR. DIETZ: I would go a bit further than argument, your Honor, 
but I have two points that I would like your Honor to consider, first is as 
to the statement which the Government will offer taken from the Defendant 
Simpson. 

I would object to anything in that statement which was out of the 
presence of the defendant Williams. Anything mentioning the defendant 
Williams should be stricken from that statement. 

THE COURT: On what theory? 

MR. DIETZ: Upon hearsay. 

MR. FLANNERY: I will agree that when the time comes, as I 
read that statement to the jury, that when I come to Simpson's statement 
that he mentioned the other two men, that I will not mention them by 
name, I will say "another man” or the other man. 

THE COURT: I understood that-- 

MR. DIETZ: The second thing I would like to raise with your Honor 
and say I would go a little bit further than argument: I think at this point 
in the proceedings we should take the testimony of the defendant Williams 

to see under oath just what happened at the Municipal Court ar- 
raignment and this goes as to the admissibility of any statements made to 
him, made to Harry Pixton at the jail because the defendant denied that 
he was properly arraigned in municipal court or ever advised that he had 
a right to remain silent. 

THE COURT: What do you say to that, Mr. Flannery? 

MR. FLANNERY: No objection. 
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Thereupon 


BERNARD T. WILLIAMS 
* * * * 


DIRECT EXAMINATION 
BY MR. DIETZ: 

Q. State your full name. A. Bernard Williams. 

Q. Now, Mr. Williams, were you brought to the Municipal Court 
for the District of Columbia on December 8th, 1959, at about 2 or 2:30 
p.m.? A. Yes, sir. | 

Q. Tell the Court what happened when you arrived at the Municipal 
Court? A. When I arrived at the Municipal Court two detectives went 
to the bench and gave one of the clerks — I forget which you call it, a piece 

of paper and the Judge told him to send me on in the back. 


Q. Was any statement made to you, was anything said to you by 
the Judge? A. No. 
Q. Was anything said to you by the Judge's clerk? A. No. 


Q. Were you at any time told that you were being charged with 
murder? A. No. 2 

Q. Were you at any time told that you were being held without 
bond? A. No. 

Q. Were you at any time told that you had a right to refuse to 
answer any questions or to make any statement and that if you did make 
a statement, it could be used against you? A. No. 

Q. When was the first time that you were so advised that any state- 
ment you made would be used against you? A. At the Coroner's inquest. 

Q. When the detective Pixton came to the jail to see you at about 
4 o'clock p.m. on December 8, 1959, did he at that time advise you that 
anything you said might be held against you? A. No. 

MR. DIETZ: That is all I would inquire. 

THE COURT: Cross examination? 

CROSS EXAMINATION 


BY MR. FLANNERY: 
Q. Now, Mr. Williams, what time did you arrive over there in 
court on that day? <A. About 2 o'clock. 
Q. Do you remember what Detective took you over there? A. I 
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don’t know his name. 

Q. Now. what Judge came out on the Bench? A. The Judge come 
out on the bench? 

Q. Yes. A. I do not know. 

Q. A judge did come out on the bench, though? A. He was al- 
ready on the bench. 

Q. He was on the bench. And were you brought up before that 
judge? A. Yes. 

Q. And you knew you were charged with murder, did you not? 

A. No, I didn’t know I was charged with murder. 

Q. Well, what did you think you were charged with? A. I didn’t 
know what I was charged with until I got over to the District Jail. 

234 Q. You didn’t have any idea what you were charged with? A. I knew 
I was charged with investigation. 

Q. For murder? A. Yes. 

Q. And did the Court appoint a lawyer for you over there at the 
municipal court? A. No, he did not. 

THE COURT: What happened when you stood up before the Judge, 
did anybody say anything? 

THE WITNESS: All they told me was--put me back. 

BY MR. FLANNERY: 

Q. Do you mean when you walked up in front of the judge and he 
was up on the bench like Judge Jackson here-- A. WhenI came in all 
the detective came up and give him a piece of paper and he told me to 
carry me in the back. 

Did you walk before the Judge? A. Yes. 

Did you stand in front of him there at one time? A. Yes. 

A clerk read something to you, did he not? A. No. 

He did not read some paper? A. He didn't read anything to 


Didn't he read a paper that you were charged with murder? 


Q. Well, did they say something about a bond? A. They ain't 
said nothing about a bond. 


85 


Q. Said nothing about a bond? A. Nothing. 
Q. Well, how long did all this take? A. No more than about 5 
minutes. 


MR. FLANNERY: All right, that is all at this time. 
* * * * 


MR. DIETZ: No, your Honor. I would like to make this comment 
to the Court. That at this point in the proceedings we have a prima facie 
showing that this man was not given a complete and full arraignment as 
required by the Federal rules of criminal procedure. 

THE COURT: Well, what do you want the Court to do? 

MR. DIETZ: I-want you to rule that the statement taken is inad- 


missible. 

THE COURT: Would it not be better to wait until that question 
arises before the jury? 

MR. DIETZ: Whichever way-- 

THE COURT: Well, that is the way it will be, anyhow. At this 
time I am going to permit the admission of the statement made by the 
defendant Simpson and also as anyone would know, any declarations of 
anybody, anyone's statements are admissible when the proper foundation 
is laid. 


* * * * 


JAMES H. SIMPSON 
* x 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 
* * * * 
Q. Were you arrested and charged with this crime on or about the 
7th of December, 1960? (Sic) A. Yes, sir. 
Q. About what time were you arrested? A. About 11:20. 
@. Where were you taken? A. First I was taken down to No. 4. 
Q. No. 4 Precinct? A. Yes, sir. I got booked down there. 
Q. Then where were you taken? A. Up to Headquarters. 
Q. Did anyone at any time tell you you didn't--you were not required 
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to make any statements? A. Nobody tell me that. 

Q. Just what did they say to you? A. They asked me did I 
know anything about this man--the man that died down there; down 
Southwest. 

THE REPORTER: Down where? 

THE WITNESS: Down Southwest. 

BY MR. FOSTER WOOD: 

Q. Then, what occurred? A. I told them no. 

Q. Then what happened? A. They sat me in this big room for 
about 20 mimtes. Then, the detective came in there and took me back to 
fhe small room. That's where they put a telephone book on my head and 
beat me. 

Q. How did they beat you? What did they do? A. They puta 
telephone book on my head and took a blackjack and hit me in the head 
with it. 

239 Q. What else didthey do? A. Then they threatened me. 

Q. What didthey say? A. They told me I better sign this state- 
ment. 

Q. Did they at any time--did they read the statement to you before 
you signed it? A. No, sir. 

Q. Did they give it to you to read? A. No, sir. 

Q. Did they at any time tell you that any statement you might make 
might be used against you? A. No, sir. 

Q. Did you ask for counsel? A. No, sir. 

Q. Did you ask to see anyone? A. No, sir. 

Q. Was anything said about your mother? A. No. 

MR. FOSTER WOOD: Cross-examine. 

CROSS-EXAMINATION 
BY MR. FLANNERY: 

Q. Now, Simpson, where were you arrested? Where were you 
when you were arrested? A. 617M Street, Southwest. 

Q. Who arrested you? A. Two detectives. 

Q. Where did they take you? A. No. 4. 
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Q. Where did this beating take place? A. Headquarters. 

Q. Not at No. 4? A. No. 

Q. Now, how long did you stay at No. 4? A. About two minutes. 

Q. And what time did you get to Headquarters? A. I don't know; 
about something after twelve. | 

Q. Now, what detectives beat you; one of those that testified here 
this morning? A. Yes, sir. 

Q. Detective Pixton? A. The one that was on the stand. 

Q. Did anyone else beat you? A. The one that was typing. 

Q. He beat you, too? A. Yes, sir. 

MR. FLANNERY: Mr. Marshal, will you have Detective Pixton 


and Officer Kelley step through this door, please? 
(Thereupon, Detective Harry Pixton and Detective Bernard 
Kelley, were brought into the courtroom.) 
MR. FLANNERY: May the record indicate that Detective Pixton 
and Detective Bernard Kelly are now standing in the courtroom, Your 


Honor? 
THE COURT: Yes. 
BY MR. FLANNERY: 
Q. Mr. Defendant, I will ask you: Are these the two Letectives, 
Pixton and Kelly, that you say beat you at Headquarters? A. Yes, sir. 
MR. FLANNERY: All right. Thank you. 
(Thereupon, Detectives Pixton and Kelly left the courtroom. ) 
BY MR. FLANNERY: 
Q. Tell the Court exactly what each one of them did. A. Well, 
that little short one, he put a book on my head. 
Q. Is he the white man or the colored man? A. The white man. 
Q. That's Pixton? A. Yes. 
Q. He put a whaton your head? A. A telephone s 
Q. Telephone book. How long had you been at Headquarters when 
that happened? A. How long? 
Q. Yes. A. About 20 minutes, I guess. 
Q. Was that the first time anyone touched you? A. Yes. 


Q. What happened during that 20-minutes period before that hap- 
pened? A. I was sitting out in the big room, out there. 
Q. Had anyone talked to you during that period? A. No. 
Q. Noone bothered you? A. No, all they said, they say, "That's 
the one.” 
Q. Who said that? A. Another detective. 
Q. Who? A. I don't ‘know. 
Q. Was he white or colored? A. A white man. 
Q. Now, you say that Pixton put the telephone book on your head. 
Then what happened? A. He hit me with the blackjack. 
Q. Who did? A. Pixton. 
Q. Where didhe hit you? A. On my head. 
Q. You had the telephone book on your head. A. Yes. 
Q. What are you saying: He hit the telephone book with the black- 
jack? A. Yes, on my head. 
Q. How many times did he do that? A. About four times. 
Q. What was Kelly doing? The colored officer, was he standing 
there? A. First, he was sitting there at the desk. 
Q. How many people were in that room there where this was taking 
place? A. Just me and the two officers. 
Q. What did Detective Kelly do after you say Pixton hit the book? 
A. After he finished hitting me with the blackjack, the other one got up 
and asked me questions. 
Q. What did he ask? A. He asked me did I know about this thing 
that happened in Southwest. I told him no. 
So, then what happened? A. So, he hit me. 
Kelly? A. Yes. 
Where did he hit you? A. In the stomach. 
How many times did he hit you? A. About twice. 
What did he hit you with? A. His fist. 
Q. What happened after that? A. He told me I was to sign these 
statements. 
Q. Then what happened? A. They made me scared so I signed 
them. 
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Q. Was the statement already typed up when you signed it? 
A. Yes. 

Q. How long after that beating did you sign the statement; just a 
minute or so later? A. They took me from the little, small room and 
put me in the big room. | 

Q. How long were you in the small room? A. About ten minutes. 

Q. What- happened back there? A. They went out. 

Q. Did you go to the small room? A. I was still in the small room. 

Q. They left you there alone? A. Yes. | 

Q. For ten minutes; is that right? A. Maybe not that long. 

Q. When they came back what happened? A. They told me to 
sign this paper. 

Q. And they already had that typedup? A. Yes. 

Q. Did you tell the police that you had been down on this lot with 
these other two men and had assaulted Ollie Bowman and the other two 
people? A. I didn’t say I assaulted Ollie Bowman. 

Who did you say you assaulted? A. I said I hit Lucas. 
You said you hit Lucas? A. Yes. 
That's true; isn't it? A. Yes. 

That's true? A. Yes. 


And you said you had intercourse with the woman; | didn't you? 


You said you tried to; didn't you? A. Yes. 
The truth is you did get on top of the woman; is that right? 

Sir? | 

Did you get on top of this woman? A. I didn't exactly get on 
top of her. 

What did you do? A. I was on my knees. 

And she was on the ground? A. Yes. 

How did she get on the ground? A. She laid down there. 

Who knocked her down? A. Nobody knocked her ‘down. 

Did you attempt to have intercourse with her? A. Yes. 

You did. How did you do that? Tell the Judge that. A. Well, 
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she was laying on the ground and I got down there and had something to 
do with her. 

Q. Did you unzip your pants? A. Yes. 

Q. Did she have her clothes pulled up? A. Yes. 

Q. Who did that? A. She did it. 

Q. So you told the police you had done that, didn't you; that you had 
tried to do something with the woman? A. Yes. 

247 Q. And you told them that because that was true, didn't you? A. Yes. 

Q. So, the police didn't beat you and make you say anything that was 
untrue, did they? A. How's that? 

Q. The police didn't beat you and make you say anything that was 
untrue. You told the police the truth; didn’t you? A. They made me 
say we put fire in people's faces. 

Q. Huh? A. They made me say we put fire in people’s faces. 

Q. You told the police that and that isn’t true? A. I didn't tell 
them that. 

Q. You didn’t tell the police any lies; did you? A. No. 

Q. You told them the truth? A. Yes. 

Q. You are not saying now that what you said in this statement you 
said because the police beat you and made you say something that was 
untrue? A. About that fire. 

Q. But not about hitting one man and getting on top of the woman. 
That's true; isn’t it? A. Yes. 

248 Q. It is a fact, isn’t it, that the police told you that if you made a 
statement it would be used in court at your trial, didn't they? A. No. 

Q. Didn't they tell you that? A. Didn't tell me. 

Did you sign the statement? A. Yes. 
Did you read the statement before signing it? A. No. 
Did they read it to you? A. No. 
When you were telling the police what you did wasn’t Detective 
Kelly at the typewriter typing it up? A. No. 
Q. As you talked? A. No. 
Q. Didn’t they write anything down or type anything while you were 
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saying you were on top of the woman? A. They didn’t type it. 

Q. Didn't you see any paper being typed at any time while you 
were there? A. No. 

Q. But you did sign the paper; didn’t you? A. Yes. 

Q. I show you this paper, which is Government's Exhibit 2 for 
identification. See that name, James Simpson on the bottom of page 2? 
A. Yes. : 

Q. You wrote that there; didn’t you? A. Yes. 

And the signature here, James Simpson. A. Yes. 

You wrote that; didn't you? A. Yes. 

Didn't you read that? A. No. 

Weren't you asked the question: Is there anything you want to 
add to your statement that has not already been covered? Didn't the 
police ask you that? A. No. 

Q. Or do you want to say anything else? A. No. 

Q. When you went over to Municipal Court--you remember that-- 
you went over there on December 8; didn’t you? A. Yes, sir. 

Q. Do you remember going before a Judge? A. Yes, sir. 

Q. Did they appoint a lawyer for you over there? A. Yes. 

@. What was the lawyer's name? A. Carter. 

@. And was Mr. Carter--he talked to you; didn't he? A. Yes. 


Q. And you knew you were charged with murder then, didn't you? 
A. Not then. 


Q. What did you think you were charged with over in Municipal 
Court? A. They didn't say. I didn't know what I was charged with. 

@. Didn't you ask Mr. Carter? A. No. : 

Q. Mr. Carter talked to you about the charge; didn't he? A. Yes. 
He asked me. 

Q. Did youtellhim? A. Yes. 

Q. Did he advise you of your rights? A. No. He didn't say 
nothing about that. 

Q. The Judge, when you came before him, appointed this lawyer 
and told the lawyer to talk to you and look after your interests; didn't he? 
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A. Idon't know. I was back in the bull pen, and he came back 


there. 

Q. Who, the lawyer? A. Yes. 

Q. Didhe say the Judge had asked him to talk to you? A. Yes. 

Q. Then, did the lawyer come back in court with you before the 
Judge? A. No. 

Q. Well, wasn't there a time when you came before the Judge and 
the Judge postponed the case for a while. You remember that; don't you? 
A. No, I don't remember that. 

Q. What did the Judge say to you? A. Well, he told me I was 
charged with first degree murder. 

Q. The Judge said that; didn't he? A. Yes. 

Q What else did the Judge tell you? A. That's all. They took 

"me out. 

Q. Was your lawyer standing there with you when the Judge told 
you you were charged with first degree murder? A. Yes, I think he was 
sitting on the side. 

Q. Had he talked with you at that time, or was it after the Judge 
told you you were charged with first degree murder? A. Before I came 

to court. 

Q. Before you came to court you talked to the lawyer? A. Yes. 


* * * * 


HARRY PIXTON 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * 

Q. Let me ask you this: Prior to getting the statement, Govern- 
ment's Exhibit 2, from Simpson, did you put a telephone book on top of 
his head and then take a blackjack and hit him on top of that telephone 
book, which was on his head, four times? A. I did not, sir. I don't 
own a blackjack. 

Q. Don't own a blackjack? A. No, sir. 
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Q. Did you strike Simpson at any time during the questioning? 
A. I did not, sir. 


Q. During that questioning, was there ever a time when Detective 
Kelly walked up to Simpson and hit him several times in the stomach with 
his fists? A. No, sir. There was not. Detective Kelly and I were to- 
gether at all times. | 

Q. And neither of you ever assaulted this man Simpson? A. Did 


not, sir. 
* * 


BERNARD FRANCIS KELLY 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * i 

Q. Calling your attention to December 8, 1959, shortly after mid- 
night, did you see Defendant Simpson on that day? A. Yes, sir, I did. 

Q. And was Detective Pixton there at that time? A. Yes, sir; 
he was. 

Q. Did you and Detective Pixton question Simpson? A. Yes, sir; 

we talked to him. 

Q. Asa result of your questioning him, did he make pertain state- 
ments about this case? A. He did, sir. 

Q. Handing you Government's Exhibit 2 for identification, is that 
written statement which Simpson made at that time? (Handing) A. Yes, 
it is, sir. 

Q. How do you identify that? A. I identify it by my initials on 
the first page and my signature on the second page. 

Q. Did you type that statement, sir? A. I typed it, sir. 

Q. Prior to securing this statement, Government's Exhibit 2, did 
you walk up to Simpson and hit him several times in the stomach with 
your fist? A. No, sir; I did not. | 

Q. During that time was there ever a time when you | saw Detective 
Pixton place a telephone book on the head of Simpson and then hit the 
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telephone book, which was on top of Simpson's head, four times with a 
blackjack? Did you ever see that? A. No, sir. 

Q. Did you or Detective Pixton molest or assault Simpson at any 
time? A. No, sir. 

* * * * 

MR. FOSTER WOOD: I submit that this confession is not admis- 
sible-- 

THE COURT: What is that ? I can’t hear you. 

MR. FOSTER WOOD: I submit that this confession is not ad- 
missible because when it was obtained he wasn't warned of his rights, 
and so forth. 

THE COURT: That is what he said. 

MR. FOSTER WOOD: I object to it being admitted. 

THE COURT: Your objection is overruled. 

* * * 
THE COURT: All right. Bring in the jury. 
(Thereupon, the jury was brought into the courtroom, where 
they resumed their seats in the jury box. ) 
* * * 
DR. JOSEPH GOGGIN 
called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * 

Q. Are you presently attached to the staff of the District of 
Columbia General Hospital? A. Yes, sir. 

Q. And were you employed by the District of Columbia General 
Hospital on December 6, 1959? <A. Yes, sir. 

Q. Doctor, did you, pursuant to subpoena, bring with you certain 

medical records of the District of Columbia General Hospital, 
records kept in the ordinary course of business, which reflect the treat- 
ment given to Cyprian Lucas and one Rose Bunn? A. Yes, sir. 
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Q. On December 6, 1959, did you have occasion to examine 

Cyprian Lucas? A. Yes, sir, I did. 
* * * * 

Q. When did you first see Cyprian Lucas? A. I saw him at, oh, 
between 8:00 and 8:30 that morning. 

Q. Very well. Now, where was that? What part of the hospital? 
A. In the admitting room. 

Q. Very well, sir. Did you examine this man, Cyprian Lucas? 
A. Yes, sir. 

Q. Do you have before you the record made in your handwriting 

which reflects what you observed and did, as far as Lucas is con- 
cerned, at thattime? A. Yes, I do. 

Q. Very well. Doctor, what did you observe about Cyprian Lucas 
when you made the examination of him? A. Well, he had first and 
second degree burns about the face. His face was markedly swollen. 

Q. When you say "markedly swollen," was it badly swollen? 


A. Badly swollen. And I had difficulty, actually, examining his eyes 
because of the severe swelling around his eyes. It was difficult to pry 
his lids apart to see the eyes. 

Q. And what else did you observe? <A. Well, he seemed a 


little bit stuporous but his neurological exam was essentially normal. 

Q. All right. After you made that examination, was he then ad- 
mitted to the hospital? A. Yes. He was seen by consults in the emergency 
room, a neurosurgeon and an ophthalmologist and then he was admitted. 

Q. How long did he remain in the hospital until he was discharged? 
A. He was discharged on the 29th of December. | 

Q. 19597? A. Yes. 

Q. Now, with respect to Rose Bunn, did there come a i time, Dr. 
Goggin, when, in the course of your duties, you examined her? A. Yes, 
sir. 

Q. When was that? A. That was about 11:00 o’clock the same 
morning. 

Q. On December 6, 1959? A. Yes, sir. 
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Q. Now, what did you notice or what did your examination of Rose 
Bunn reveal to you? A. Well, her face appeared quite similar. There 
was this marked swelling again and first and second degree burns and 
they seemed more severe than the burns Mr. Lucas had. She was es- 
pecially burned on the left side of her face and she was more stuporous 
than he was and actually was not able to--she wasn't able to give a good 
history. although I did feel she was oriented and knew what day it was 
and where she was. Her--let me see. She had what appeared to be 
either abrasions or burns of her breasts. It was difficult to tell at that 
time which it was. It was either an abrasion or burns on both breasts. 

Q. How long did this subject, Rose Bunn, remain at the hospital? 
A. She was discharged on the 17th of December. 

Q. Does your record reflect that after discharge on the 17th of 

261 December, 1959, she received out-patient treatment? A. Yes, 

sir. She was seen in the clinic on a couple of visits. 


* * * 


HARRY PIXTON 
x * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * 

Q. Detective Pixton, you are a member of the Metropolitan Police 
Force, are you not? A. lam, sir. 

* * * * 

Q. Icall your attention to the day December 7, 1959, and ask you, 
around 8:00 a.m., you saw the Defendant Tuberville? A. I did, sir. 

Q. For the record, will you point Tuberville out, if you see him 
here today? A. He is sitting next to Mr. Wood. The light-skinned, 
colored boy with his hand up to his face. 

Q. Just answer this yes, or no. Did you question Tuberville? 

A. I did, sir. 

Q. Then, did there come a time after that when you went to the 

District of Columbia General Hospital? A. There did, sir. 
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Q. That same day? A. That's correct. 
Q. What time did you go there? A. About 10:30 a.m. 


* * * * 

Q. Then what happened? A. Lucas identified Tuberville as being 
one of the boys who came upon the lot and threw fire in their faces and beat 
them with sticks and stones. 

Q. Did Lucas make that accusatory statement in the presence of 
Tuberville? Was Tuberville there? A. He did, sir. 

Q. What was Tuberville's response? A. He made no reply to 
that. However, I asked him if he had anything to say and he stated no. 

Q. He statedno? A. That is correct. 

* * * * 

Q. * * * * Did you see Defendant Simpson at that time? A. I did, sir. 

Q. Am Icorrect on my time? Was it shortly after midnight or 
shortly before midnight? A. I think it was shortly before midnight when 
I first saw him. : 

Q. That would be shortly before midnight on Dessnber 7, 1959? 

A. That is correct. 

Q. Where was it you saw Simpson? A. In the seg of the Homicide 
Squad at Police Headquarters. 

Q. Who else was there? A. Detective Bernard Kelly. In the room 
or in the office itself Lt. Charles Burns was there. 

Q. Did you and Detective Kelly question Simpson about this case? 

A. We did, sir. 

Q. Who conducted the questioning? A. I did, sir. 

Q. Was Kelly there? A. He was. 

Q. Did the Lieutenant participate in the questioning at all? A. He 
was in the office. He wasn't in the immediate area with us. : 

Q. Did Simpson make certain statements to you about his alleged 
participation in this crime? A. He did, sir. 

Q. All right. Detective Pixton, what did Simpson tell you about 
his participation in this crime? A. May I refer to my notes at this point? 

MR. FLANNERY: May he do that, YourHonor? 


THE COURT: He may. 
THE WITNESS: Thank you. 
BY MR. FLANNERY: 
Q. Let me caution you, Detective Pixton, just relate his participa- 


THE COURT: What is that? His what? 

MR. FLANNERY: His participation. His. Simpson's. 

THE COURT: Yes. 

THE WITNESS: He stated that he went up on the lot. He got on 
top of the woman. (Pause) He had his privates out at that particular 
time. There were other people there. He hit somebody with his hand. 
(Pause) 


BY MR. FLANNERY: 
Q. Without mentioning any names, did he say others were with him? 
A. Yes, he did. 
Q. Now, after he told you those things, did you ask him if he wished 


to reduce his statement to writing? A. I did, sir. 

Q. What was his response? A. He requested that his mother be 
notified he was there and he would like to have her in the office. 

Q. Did you comply with that request? A. We did, sir. 

Q. Then, after that, did you proceed to reduce his statement to | 
writing? A. We did, sir. | 

Q. Prior to reducing his statement to writing, did you advise him 
that the statement might be used against him at a subsequent trial? 

A. We did, sir. 

Q. And prior to reducing his statement to writing, or at any time 
during that evening, did you or anyone in your presence threaten him? 
A. No, sir. 

Q. Did you or anyone else ever strike this man, Simpson? A. No, 
sir. 

Q. Did you or anyone else in your presence make any promises to 
him for the purpose of inducing him to make a statement? A. No, sir. 

269 Q. Then did he proceed to repeat his statement? A. He repeated 
it, only in more detail. 
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Q. Ashe did that, did someone type itup? A. ae Bernard 
Kelly typed the statement in my presence, sir. 

Q. Very well. After the statement had been typed, was it either 
read to the defendant or given to him to read? A. He read it himself 
and signed it. : 

Q. Did you and Detective Kelly sign it as witnesses? A. We 
did, sir. 

Q. I will hand you Government's Exhibit No. 2 for identification, 
and ask you if that is the written statement of the Defendant Simpson? 
(Handing) A. Yes, sir; this is his statement. 3 

Q. How do you identify it? A. By my signature andi by Detective 
Kelly's signature on the last page where it was completed. Also by our 
initials on the first page. ! 

MR. FLANNERY: Your Honor, at this time I wish to offer into 
evidence Government's Exhibit 2 for identification. 

MR. FOSTER WOOD: Objection. Irrelevant and immaterial. 


THE COURT: Overruled. It may be received and marked in 
evidence. 


(Government's Exhibit No. 2, 
heretofore marked for identi- 
fication, was received in 
evidence. ) 

MR. FLANNERY: May I read this to the jury at this time? 

THE COURT: You may. 

MR. FLANNERY: May it please the Court, ladies ae gentlemen 
of the jury, I will now read to you the statement of James Henry Simpson, 
which has been introduced in evidence as Government's Exhibit 2. 

This two-page typewritten document is headlined: Office of the 
Homicide Squad, Metropolitan Police Department, Washington, D. C. 
Tuesday, December 8, 1959. Statement started at 12:30 a.m. 

Homicide case: Re death of Ollie Bowman, colored, male, 55 years, 
no fixed address, pronounced dead at 7:85 a.m., December 6, 1959 by 
Dr. J. A. Garcia of the Casualty Hospital Staff. 

"Question by Detective Harry A. Pixton: 
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"Q. What is your full name, age and place of residence? 

"A" James Henry Simpson, 21 years old of 5222 Hayes Street, N.E. 

"By Detective Harry A. Pixton: 

"James Henry Simpson, you are being held on the account of 
the death of Ollie Simpson, colored, male, 55 years old, who was 
pronounced dead at 7:35 a.m., December 6, 1959, this death being 
caused by his-being beaten while on the lot rear of the 400 block of 
M Street, S.W., between 8:00 p.m., December 5, 1959 and 7:10 
a.m., December 6, 1959. I now ask you if you want to make a 
complete statement telling what knowledge you have of this beating, 
so that it may be taken down in typewritten form. Before making 
such a statement I advise you that your statement must be made 
freely and voluntarily; also that your statement will be used in 
court, at your trial if it becomes necessary. After hearing what I 
have told you, do you want to make 2 complete statement? 

"Answer by James Henry Simpson: Yes, sir. 

"Questions by Detective Harry A. Pixton: 

"Q. How long have you known the decedent, Ollie Bowman? 
"A. I didn’t know him personally, but I used to see him around the 
streets. 

"Q. How long have you known Cyprian George Lucas? SALT 
don't know him. 

"Q. How long have you known Rosebud Bunn? A. I don't know 
her, either. 

"Q. While in the rear of the 400 block of M Street, S.W., 
on a2 vacant lot about 8:00 p.m., December 5, 1959, did you have 
some trouble with Ollie Bowman, Cyprian George Lucas and Rose- 
bud Bunn? A. No, sir, they didn’t start any trouble with us. 

"By Detective Harry A. Pixton: 

“Now, James Henry Simpson, tell me in your own words what 
occurred which resulted in this beating. 

All three of us, me and others, went over on the lot. So this 
man was standing over there and had overalls on. So one of the 
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others asked the man, how come he bust that boy in the face with 

a wine bottle. The man said he ain't bothered nobody. ‘The other 

fellow called him a lie and hit him. The man pulled a'knife out and 

started swinging it at the other fellow." 

MR. KENNETH WOOD: May I interrupt Mr. Flannery for just a 
second. I know we discussed reading of this thing out of the presence of 
the jury but I think that now is the time that Your Honor ought to instruct 
the jury that this statement now being read by Mr. Flannery is evidence 
only against the person who made the statement and they are pot to con- 
sider it against the other two defendants. 

THE COURT: The jury is so instructed. 

MR. FLANNERY: I agree with that. 

THE COURT: Does that satisfy you? 

MR. KENNETH WOOD: If the jury understands it, it satisfies me. 

THE COURT: All right. The Court instructs the jury that the 
statement that is being read now by the Assistant District Attorney, has no 
bearing on anyone except the man who signed the statement. It does not 
apply to either of the other defendants. | 

Is that correct? 

MR. KENNETH WOOD: Yes, Your Honor. 

THE COURT: All right. 

MR. FLANNERY: (Continuing to read:) 

"The man started running toward the drugstore at 4th and M 

Street, S.W. After he ran in there the man who owned the store 

said he was going to call the police. So we left and went down to 

my girl's house. After we left my girl's house we came back up 
on the lot. After we got on the lot the other fellow asked one of the 
men, who was that guy in the overalls. The man said'he didn't 
know. One of the other men hit the man and the other man hit the 
woman and I hit the other man. So one of the other fellows knocked 
the woman on the ground and started tearing her clothes off. I got 
on top of her then he pulled me off. Then after he got finished with 


her one of the other men got on top of her. Then the other men 
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started beating those men again. One of the men ran down the 
lot, and one of the other men caught him and knocked him out. Then 
he went back there and started putting fire in that lady's face with 
a stick. He said he was going to blind both of them because they 
could identify us. He threw the man in the fire and the man got 
out of the fire and was laying on the ground. The woman was 
gitting up one of the other men grabbed her by the hair and stuck 
her face in the fire. Then he went down and hit that other man with 
a rock. Then he went back and pushed the hut down. A police was 
coming across the lot, so one of the other men hollered the police 
is coming, so we ran different ways. I went down to my girls 
house. 

"Questions by Detective Harry A. Pixton: 

"Q. Do you know one of the other men's full name and address? 
"A. Yeah I know his name. I don’t know his address. 

"Q. Do you know one of the other men's full name and address? 
"A. No, sir. 

"Q. Did you have sexual intercourse with Rosebud Bunn? 
"A. No because one of the other fellows pulled me off. 

"Q. Were your privates out of your pants? A. Yes, sir. 

"Q. What did you use to hit these people with? A. My fists, 
I didn’t hit that woman. 

"Q. What did one of the other men use to hit these people 
with? A. He hit one of the men with a brick and kicked him. 

"Q. Did one of the other men put fire in anyone's face? 
"A. No, sir. 

*"Q. Did you put fire in anyone's face? A. No, sir. 

"Q. How far did you go in school? A. I went to the ninth 
grade. 

"Q. Can you read and write? A. Yes. 

"Q. Have you made your statement and answered my ques- 
tions freely and voluntarily, without any force or promises being 
made or used by anyone to obtain the same? A. Yes, sir. 
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"Q. Is there anything you want to add to your statement that 
has not already been covered? A. One of the other men told me 
that his girl friend told him over the phone that one of the men died 
and he told me to keep cool and not worry about it. 

"Statement finished at 1:25 a.m. and typed by Detective 
Bernard F. Kelly." 

It is signed James Simpson. Witnesses: Harry A. Pixton and 
Bernard F. Kelly. ; 
This statement is signed on the first page: James Simpson. 
* * * * 
Washington, D. C. 
Friday, November 18, 1960 
*x * * * 
BY MR. FLANNERY: 
Q. Detective Pixton, I call your attention to December 8, 1959, 
the time around 4 p.m., after these defendants had been taken to Municipal 


Court and arraigned. Now, at that time did you and other police officers 
go to the District of Columbia jail for the purpose of eS these 
three defendants? A. We did, sir. 3 


280 Q. Now, who went with you? A. Detective Lieutenant Charles 
Burns and Detective Bernard Kelly. 

Q. Very well. Did there come a time after sea laa at the jail 
that you saw these three defendants? A. Yes, sir. 

Q. All right. Now, am I correct in saying around 4 P-m. ? 

A. That is right, sir. 

Q. Now, at that time did you or the other officers in your presence 
question the defendant Simpson about his alleged pines in this 
case? A. I did, sir. 

Q. Now, then, what did Simpson say at that time? A. He related 
the statement as he gave it earlier. 

Q. He repeated the statement which I read to the jury yesterday? 
A. That is correct. 

Q. All right. Now, what, if anything, did the Defendant Bernard 
Williams say? 
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MR. DIETZ: Your Honor, may I at this point object and reassert 
the grounds that I had made yesterday? 

THE COURT: Overruled. 

BY MR. FLANNERY: 

Q. What did Bernard Williams say? 

MR. FOSTER WOOD: Your Honor, as to the defendant Simpson, I 
object. 

THE COURT: Overruled. 

THE WITNESS: He gave usa statement at that particular time. 

BY MR. FLANNERY: 

Q. Allright. Now, please tell the Court and jury what Williams 
said about his participation. 

THE COURT: And that is in the presence of the other two defendants, 
is that correct? 

THE WITNESS: That is correct. 

THE COURT: Very well. 

BY MR. FLANNERY: 

Q. Go ahead, sir. A. Williams had related what he had previously 
told us. 

THE COURT: Williams related-- 

THE WITNESS: Simpson. After Simpson had related what he had 
previously told us, Williams was asked if he had anything to say, and he 
replied, "Damn right I have got something to say." 

He stated that Jimmy and he went to Southeast in Robert's car. They 
left there and went to a restaurant. They bought some food and went on 

282 down to Southwest. 

Q. Did he say who "Jimmy" was? A. James Simpson. 

Q. Simpson? A. Yes, sir. 

Q. Allright. A. They went to Southwest, went to a girl friend's 
house on Third Street, had the food prepared and ate it. They then went 
to L Street to a liquor store. While there they saw the police who had 
another boy at the call box, so they met this other boy and he told them 
that some M-F got his boy busted over a bottle of wine. 
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They went into the liquor store and purchased a bottle of wine, went 
up on the lot and saw 2 man with coveralls on. This other boy said, "You 
got my friend, hit him." | 

The man pulled a knife se te eae ig liquor 
store. They chased him to the liquor store and the clerk in the store 
said he was going to call the police. 

MR. KENNETH WOOD: May I interrupt? I wanted to be sure I 
understood the detective correctly. | 

Did you say that Williams said-- 

THE COURT: This is all what Williams stated, as I ciaarsiend it. 

THE WITNESS: That is correct. 


THE COURT: Yes. 

MR. KENNETH WOOD: I am directing myself to the sbink we talked 
about out of the presence of the jury, the statement Williams allegedly 
made to Mr. Pixton. | 

THE COURT: This statement was made in the presence of the other 


two defendants as I understand it; is that correct? 

THE WITNESS: That is correct. 

MR. KENNETH WOOD: But you remember my point, your Honor-- 
it had nothing to do with this case and if that is the statement he is allud- 
ing to now that Williams said one of these other two had struck somebody, 
I want to make the same objection I made yesterday. 

THE COURT: That objection is overruled. 

MR. KENNETH WOOD: Yes, sir. 

BY MR. FLANNERY: 

Q. Allright, proceed, Officer. A. I said, they purchased some 
wine in the liquor store and went up on the lot and drank it. They saw 
this man with coveralls on. The other man said, you have got my friend, 
and hit him and the man pulled a knife and started running, and ran to the 
liquor store. The clerk threatened to call the police. They left. They 
went back up on the lot; they saw a man standing up near a shack and a 

284 man sitting down inside of the shack and a woman was there. Some- 
body hit the woman. Williams stated that he hit the man who was in the 
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shack sitting down and pushed him, and he fell in the fire. He, Williams, 
pulled him out of the fire. 

Simpson was on the woman. Williams pulled him off the woman and 
got on top of her. When he got finished, this other man got on her-- 

MR. KENNETH WOOD: May it please your Honor, I would like 
to ask at this time to instruct the jury that any statement that Williams 
made even though it is in the presence of the defendant Tuberville, any 
statement that Williams made concerning Tuberville's activities is not 
admissible against Tuberville. 

THE COURT: What do you say to that? 

MR. FLANNERY: I agree to that, your Honor. 

THE COURT: Ali right. 

MR. FLANNERY: Would your Honor so instruct the jury? 

THE COURT: The jury is so instructed this is not bearing upon 
Tuberville. 

BY MR. FLANNERY: 

Q. Goahead. A. Williams said, asI stated, that when "T got 
off the woman, this other man got on her.” Simpson hit a man twice 
and kicked him. He picked up a brick and hit him on the shoulder. 

285 A policeman was coming up the alley and told me to wait a minute. 
Iran. I saw aman about 6 a.m. lying in the street. I talked to him 
and he said he was all right. Another man was on the lot. 

THE COURT: On what? 

THE WITNESS: On the lot. I asked him, if he wanted me to get 
some help. He told me, no, just leave him alone. 

: At that point Bernard Williams directed a question to the other man 
in which he asked him, if he remembered kicking the man in the face, 
at which time, before the answer came, he stated that Simpson kicked, 
also kicked the man in the stomach. He stated that when the other man 
had the woman on the ground and was on top of her, she said, "I know you, 
Red." He told her she didn’t know him, and pushed her face in the fire. 

At this point the other man denied that and also denied that he had 
hit anyone. 
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Q. Is that the substance of the questioning at that time on that day? 
A. That is it, sir. 
* * * 
CROSS EXAMINATION 
BY MR. KENNETH WOOD: 

Q. Mr. Pixton, on December 7th of last year at Police Head- 
quarters, in the office of the Homicide Squad, did you have an occasion to 
talk to Tuberville? A. Yes, I did, sir. , 

Q. Now, during that conversation did Tuberville tell you that he was 
on the lot at the time these alleged offenses are supposed to have occurred? 
A. Yes, he did, sir. | 

Q. And did you ask him at that time, Detective, whether or not 
he struck anybody? A. I did, sir. | 

Q. And what did he tell you? A. He denied striking anyone. 

Q. And did you ask him at that time whether or not he kicked any- 
body? A. I did, sir. | 


Q. What was his answer? A. He denied that. 


Q. Did you ask him at that time , Detective Pixton, whether or 
not he struck anybody with an object? A. I did, sir. 

Q. What was his answer? A. He denied it. 

Q. Did you ask him at that time whether or not he put anyone in 
afire? A. I did, sir. ! 

Q. What was his answer? A. He denied it. : 

Q. Did you ask him at that time whether or not he burned anyone 
with sticks? A. I did, sir. | 

Q. And what did he answer? A. He denied it. 

Q. Did you interrogate him then, Mr. Pixton, as to whether or 
not he had committed a rape upon Miss Bunn? A. I did. | 

@. And what was his answer? He denied that he had but stated 
that one of the other boys did. | 

MR. DIETZ: Your Honor, would your Honor at this time instruct 
the jurors again the statements just made about Tuberville are only used 
against Tuberville and not the other defendants? 
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THE COURT: What? 

MR. DIETZ: Would your Honor instruct the jurors at this time 
again that these questions relating to the statements made by Tuberville 
are only admitted to be used against Tuberville and not against any of the 

other defendants? 

THE COURT: What do you have to say about that? 

MR. FLANNERY: It is a different situation here because we have 
testimony here that the other two defendants admitted that so I would say 
his objection is not well taken. 

THE COURT: Overruled. 

MR. DIETZ: Would I be permitted to make this point on that? 

THE COURT: Do not argue this point. I have ruled. 

MR. DIETZ: Well, the statement of Tuberville was taken out of 
the presence of the other two defendants. 

THE COURT: I do not understand anything of the kind. This was 
taken at the jail in the presence of the other two defendants. 

MR. DIETZ: Now these-- 

THE COURT: One minute. Were these other two defendants 
present when you talked to— 

THE WITNESS: Not at this time. This was shortly after his arrest. 

MR. FLANNERY: In view of that, your Honor-- 

THE COURT: Very well. I will reverse my ruling then. The jury 
is instructed that the testimony given with respect to the answers by 

289 Tuberville are not binding and have no effect with respect to the 
other defendants. 
* * * 
CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Detective Pixton, were you present at the arraignment, so- 
called arraignment of the Defendant Williams? A. I was, sir. 

Q. And when did that occur and where did that occur? A. Municipal 
Court, the U. S. Branch, approximately 2:15 p.m. on December 8th. 

Q. Were you actually a spectator in court? 
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THE COURT: He said he was there. You asked him if he was 
present, and he said yes. Why do you say, was he actually a spectator? 
If he was there, he must have been. That is a foolish aia 

Now, go ahead. 

MR. DIETZ: Thank you for your assistance, your Honor. 

BY MR. DIETZ: 

Q. Did you hear the judge or the clerk of the court advise the 
defendant Williams at that time then and there in the Municipal court that 
he had a right to remain silent and not make any statements to you or 
anyone else? A. Ido not recall that happening. | 

Q. All right. Now, you came to the jail and interviewed defendant 
Williams and the other defendant on the same date but at a later hour; is 
that correct? A. That is correct. | 

Q. About four or four-thirty? A. Yes. 

Q. Iam not trying to pin you down to the exact minute, officer. 

A. I know you are not. 


Q. Now, when you were at the jail, did the defendant Williams tell 


you that they had bought some Yok-a-Mein, Chinese Food that evening? 
A. Yes, he did. | 

Q. This was the food that they had eaten at that time at the girl 
friend's house, is that correct? A. They ate that outside on the street, 
according to him. He sent Simpson in to have the food heated and he 
was not allowed to go in this girl's house and Simpson ee it out and 
they ate it on the street. 

Q. All right. Now, relating to the statement of the defendant 
Williams only, did he tell you that he, personally, purchased this wine 
or whiskey from the liquor store at 4th and M Streets, Souiyest? 

A. No, I believe he said "we". 

Q. "We? A. "We." 

Q. Uh, huh. Allright. Did he tell you, sir, that when Tuberville 
chased this man in the liquor store, Williams accompanied him into the 
liquor store? A. Neither, according to their statements, ‘went into the 
liquor store. They merely went to the front door. | 
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Q. But he said he went to the front door? A. That is right. 

Q. Is it not a fact, sir, that the defendant Williams told you that 
Simpson and Tuberville went to the liquor store chasing this man, not 
Williams? 

MR. KENNETH WOOD: Your Honor, while he is consulting with 
his notes, so that I do not waive any of the defendant's rights, may I 
also enter an objection to this question because it involves an alleged 
offense with which we are not concerned here. 

THE COURT: You may have an objection to all that line of testi- 
mony with the same ruling. 

MR. KENNETH WOOD: Thank you. 

THE COURT: Overruled. 

THE WITNESS: No, sir, and according to him, "We chased the 
man into the liquor store.” 

BY MR. DIETZ: 

Q. Detective Pixton, do you take shorthand? A. I do not. 

Q. And these notes that you are refreshing your recollection from, 
were they taken at the time that the defendant was giving you this state- 
ment? A. They were. 

Q. And were you able to keep up with the defendant's statement, 
word for word in taking your notes? A. I was not. 

Q. And, actually, you just put down a few little notes to make a 
record of what an entire sentence was said to you? A. That is right. 

Q. All right, now. When Williams--well, did Williams tell you 
that he hit the man on the lot, physically hit a man on the lot? A. Yes. 

Q. And was he referring to Cyprian Lucas as the man that he hit 
on the lot? A. That is what he said, the man in the shack. 

Q. And it was not Ollie Bowman, the deceased? A. No. 

Q. All right. Did he in telling you about this fight that he had with 

293 Cyprian Lucas tell you that Cyprian Lucas had jumped on Williams’ 
back before he hithim? A. No, sir, he did not. 
Q. And did he in telling you about this fight he had with Cyprian 
Lucas, tell you that he had knocked this Cyprian Lucas to the side and 
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Cyprian Lucas stumbled into the fire? A. No, sir; he did not. 

Q. But he did tell you, did he not, sir, that as soon as Cyprian 
Lucas fell into the fire, he, Williams, immediately grabbed him and 
pulled him out? A. Thatis correct. His actual words were, “I hit 
the man in the shack. I pushed him and he fell in the fire. I pulled him 
out of the fire." 

Q. All right. Now, the defendant Williams was talking or giving 
to you a statement relating to his activity with the complaining witness 
Rosebud Bunn. Did he tell you that he never used any violence on Rosebud 
Bunn to get her to have sexual intercourse with him? A. No, the only 
thing he said was that he pulled Simpson off and got on her. 

Q. All right. I will ask you, sir, if at that time, you asked the 
defendant Williams whether he had to use any violence, threats or pres- 
sure of any kind to force a consent to sexual intercourse with Rosebud 
Bunn? A. I did not. : 

Q. Now, in that statement at the jail, did the Defendant Williams 
tell you that Rosebud Bunn, Cyprian Lucas and Ollie Bowman were all 
three drunk? A. He said that the woman was drunk. 

Q. The woman Rosebud Bunn? A. That is right. 

Q. Did he at any time tell you that he was supposed to buy this 
woman a bottle of wine in return for her having sexual intercourse with 
him? A. He did not, sir. | 

Q. Did you ask him any questions about that? A. No, sir, I 
did not. 

Q. Detective Pixton, did the defendant Williams at any time ever 
tell you that he, Williams, threw this Rosebud Bunn in the fire or burned 
her in any way? A. No, sir; he did not. 

Q. Whom did he say actually threw this woman in the fire? A. In 
that conversation he directed a question to one of the other two and asked 
him if he remembered-- 

MR. KENNETH WOOD: Your Honor, I think I am going-- 

THE COURT: One minute. Sit down; if you want to strike it and 
I deem it proper, I will strike the answer. Go ahead. 
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THE WITNESS: He directed the question to one of the other two 
men, and asked him if he remembered kicking a man in the face and 
then at the same time, shortly after the question, he stated that one of 
the other boys kicked the man in the stomach when the other boy had the 
woman on the ground and he was on top of her and she said, "I know you, 
Red,” and he told her she did not know him, and pushed her face in the 
fire. 

BY MR. DIETZ: 

Q. Did Williams tell you who actually pulled this woman out of the 
fire? A. He did not, sir. 

Q. Did you ask him who pulled this woman out of the fire? A.I 
did not. 

Q. Did williams at that interview at the jail tell you that he knew 
Ollie Bowman and that Ollie Bowman knew him and they had been some 
sort of acquaintances or friends? A. Yes, he did. 

Q. And did Williams at the jail tell you that he, Williams, never 
did anything to hurt Ollie Bowman but only hurt Cyprian Lucas? A. That 
is right. 

* * * * 

Q. At the District of Columbia jail, sir, at the time of your inter- 
view with these three defendants that we have been referring to, did you 
advise these defendants and particularly the defendant Williams, that he 
had a right not to speak with you or to make any statements to you or 
any other police officer and that anything he said could or would or might 
pe held against him? A. I did not, sir. 

Q. So far as you know, this advice, or warning, if you might call 
it that, to the defendant Williams, that he had a right not to answer any 


questions or speak or make any statement to any police officer or anyone 
else and that anything else that he might say might be held against him 
or used at a trial of his case was never actually made to the defendant 
Williams until at the Coroner’s Inquest? A. I assume his attorney-- 
THE COURT: No, answer the question. 
MR. FLANNERY: I think he is entitled to finish his answer. 
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THE COURT: I didn’t hear you, Mr. Flannery. 

MR. FLANNERY: I think he is entitled to finish his answer. 

MR. DIETZ: The answer is not responsive. : 

THE WITNESS: I have no personal knowledge of that. 

BY MR. DIETZ: 

Q. And you were present at the arraignment? 

THE COURT: He told you that he was present. 

BY MR. DIETZ: 

Q. Did anything prevent you from hearing this statement of the 
defendant Williams if it was actually made? A. Oh, yes. I was in and 
out of the courtroom, as a matter of fact. | 

Q. That was what I tried to ask you before, whether you were present 
at the arraignment, during the entire arraignment. | 

THE COURT: You did not say "entire arraignment." You did not 
say that at all. : 

MR. DIETZ: I did not get the chance to, your Honor. 


THE COURT: Ask it now. The Witness stated he was present at 
the arraignment and he was in and out of the courtroom. 
MR. DIETZ: May I clarify that point? 


THE COURT: As much as you can. 
MR. DIETZ: Ali right. 
BY MR. DIETZ: 

@. Now, what time was it that the defendant Williams was brought 

to the Municipal Court that you were present? About what hour was it? 
298 A. To the building are you speaking of? 

Q. No, to the court room. A. I think it was about 2:15 p.m. 

Q. Iam not trying to hold you down to exact seconds or minutes. 
A. I realize that. 

@. About 2:15 p.m. Now, was he brought back to the United States 
Marshal--May I strike that, your Honor? Was he brought to what we 
call the "bull pen" behind the Judge's Chair? A. Yes, he was. 

Q. Did you bring him to the Marshals and turn him over to them? 
A. Yes, sir, I did. 
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Q. You did not go into that bull pen. You are not allowed in there; 
is that correct? A. No, I did not go in. 

Q. Then you went around the corridor and went back into the court 
room; is that correct? A. After he was turned over to the Marshal, 
that is right. 

Q. That is whatI meant. Then, subsequent to that, at sometime 
the defendant Williams was brought out by the United States Marshal be- 
fore the Judge? A. That is correct. 

299 Q. Do you recall that it was Judge Neilsen? Do you know him? 
A. Yes, I do and I do not recall whether it was he or not. 

Q. But the defendant Williams was brought before the judge? 
A. Yes, he was. 

Q. And you were present at that time? A. I was. 

Q. Now, do you have any recollection of what, if anything, at 
that time was said to the defendant Williams by either the clerk or the 
judge? A. Yes, I do. 

Q. All right, what was it? A. The clerk read the information 
advising him of the charge. At that point the Judge appointed him an at- 
torney and had him step back into the bull pen as we call it. 

Q. Ali right. Now, did you remain in the courtroom after that 
or did you at any time leave? A. I left the courtroom. Also, I returned 
to the courtroom again. 

Q. When you had returned to the courtroom, was the Defendant 

Williams out in front of the Judge or seated at one of those chairs 
on the side, to the immediate left of the Judge? A. It is my recollec- 
tion that his attorney .was the one who went up to the clerk and then they 
called him, and they brought him out from the bull pen. 

Q. All right. Now, what, if anything, was said in the defendant's 
presence after he was brought out from the bull pen by anyone, either 
the judge, the clerk, or his attorney? A. Actually, Ido not remember. I 
do remember that the Government made a request for a continuance. 

Q. All right. Now, I will ask you, sir, is it not a fact that this 
request for a continuance was made by the Government, no objection made 
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by the attorney appointed for defendant Williams, and that the judge 
immediately continued the case until after the Coroner's inquest? 
A. The case was contimed, yes. 
Q. And you do not recall anything else being said? A. No, I don't. 
MR. DIETZ: Your Honor, that is all I want to inquire of this 
witness. | 
THE COURT: Very well. Mr. Foster Wood? 
MR. FOSTER WOOD: No questions. 


* * * 


BERNARD KELLY 
* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Now, Detective Kelly, please state your full name. A. Bernard 
Francis Kelly. | 

Q. You are a member of the Metropolitan Police Department? 
A. Iam, sir. 

Q. And attached to the Homicide Squad, is that correct? A. I 


am, sir. 


Q. Ahd you were so employed on December 7, 1959, ‘were you 


not? <A. Iwas, sir. 

Q. Now, I call your attention to December 7th, 1959, shortly 
after 8 a.m. in the morning. Did you have occasion at that time to go to 
the District of Columbia General Hospital? A. Would you a me that 
date again? 

Q. The 7th of December, 1959, around 8 o'clock. A I did. 

Q. Did you go over there with Detective Pixton? A. Yes, sir. 

Q. Did you have someone else with you? A. Yes, sir. 

. Who was that? A. The defendant Tuberville. 

. Seated here at counsel table (indicating)? A. Yes, sir. 

. Now, when you arrived at the hospital, did you see someone 
else? <A. Yes, sir. 

Q. Who was that? A. I saw a man by the name of Cyprian Lucas. 
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Q. Cyprian Lucas. Stand up, please. Is that the gentleman 
standing there? A. That is Mr. Jucas, sir. 

Q. Now, where was Mr. Lucas at that time? A. Mr. Lucas was 
confined to the D. C. General Hospital in bed, sir. 

Q. In bed, and did you notice anything about his face? A. His face 
was badly burned and he had bandages over his eyes. 

Q. Allright. Now, what happened from that point on? A. We 
had the aid of a doctor, Dr. Hartman at the hospital and Dr. Hartman-- 
at first Dr. Hartman said it would be all right to remove the bandages 
from the eye of Mr. Lucas which he did and under the bandages were 
pieces of cotton and the cotton was removed and I assisted Dr. Hartman 
on one side while we held the lids of Mr. Lucas’ eyes open and he identi- 
fied the defendant Tuberville as one of the men who attacked him. 

Q. And what did Tuberville say at that time? A. He did not say 
anything, sir. He denied-- 

Q. Did he deny it or did he just say nothing? A. He just said 
nothing. 

304 Q. Allright. Now, then, I will direct your attention to another 
occasion on another day, the date being December 8th, 1959, or rather 
December 7th, 1959, shortly before midnight. Do you recall that oc- 
casion? A. Yes, sir. 

Q. Were you in the office of the Homicide Squad at that time? 

A. Yes, sir. 

Q. Was Detective Pixton with you? A. He was, sir. 

Q. And did there come a time when you saw the defendant Simp- 
son? A. Yes, sir. 

Q. Very well. Now, precisely or as nearly as you can, what time 
was it, was it shortly before midnight, to your recollection? A. To my 
recollection, Mr. Flannery, it was around midnight or close to midnight. 

Q. And how did Simpson come into the room, was he brought there 


or did you come there and he was there? A. Asi recall, it, sir, when 
we--Sergeant Pixton and myself arrived, the defendant Simpson was al- 
ready there. 
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Q. All right. Was anyone else there? A. Lt. Burns ve was 

in charge at that time was in the room. : 

Q. Very well. Now, then, did you and Detective Pixton fission 
the defendant Simpson about this case? A. I did, briefly, and: so did 
Sergeant Pixton because i was preparing the case statement. 

Q. Allright. Now, what did Simpson say at that time, if anything, 
about his participation in this case, either to you or to Detective Pixton 
in your presence? A. At that time the defendant Simpson stated that 
he, along with Benny and-- 

Q. Now, were any of these other defendants present at that time? 
A. No, sir. 

@. Well, let me say this to you: Just tell the court and jury about 
what he said, sir, about his participation. If he mentioned others, do not 
mean them by name, say “other people." A. At that time he said that 
he, along with two other men, had been looking for a man that one of the 
men had been drinking with and they had chased this man into a liquor 
store. 

MR. KENNETH WOOD: Your Honor, may we have the same objec- 
tion as to this witness? | 

THE COURT: You can have a running objection to that entered in 
the record, or you may make an objection, as you wish, with the same 

ruling. Overruled. 

MR. KENNETH WOOD: Thank you. 

THE WITNESS: After chasing a man into the liquor store, he, to- 
gether with two other men, later went up on a vacant lot where they saw 
two men and a woman and he said that one of the men asked one of the men 
on the lot if they had seen a man running across the lot and they said, 
no, and one of the men who Simpson was with said, "Do you know him," 
and struck the man and he struck the man and then one of the other men 
struck a woman, and he was on top of the woman and one of me men who 
he was with pulled him off of the woman-- 

MR. KENNETH WOOD: Your Honor, s0 we can protect ourselves 
again, may we have thd admonition to the jury that aa a said about the 
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other two men is not admissible against them? 

THE COURT: I will repeat that but I think the jury thoroughly 
understands what I said before. 

In this testimony with respect to the other men, it bears only upon 
the defendant Simpson because the other defendants were not present. 

It is just binding on Simpson, the statement. 

Go ahead. 

307 THE WITNESS: And he stated that one of the men who he was with 
pulled him off of the woman and he stated that another one of the men hit 
one of the men on the lot and knocked him into the fire, and another one of 
the men who he was with hit the woman and pushed her face into the fire. 

He stated at that time that one of the men told him--that one of the 
men was poking sticks into the face of one of the men and Simpson asked 
him, why are you doing that, and he said, so they won't identify us, and he 
said at that time one of the men said, "Here comes the police, "' and they 
all ran in different directions. 

BY MR. FLANNERY: 

Q. All right, now, then, did there come a time when Simpson's 
statement was reduced to writing? A. Yes, it was, sir. 

@. Described how that was done. A. After that Sergeant Harry 
Pixton apprized the defendant Simpson of his constitutional rights and 
asked him if he wanted to make a statement that would be reduced to 
typewritten form, and that I would do the typing and at that time he said 
that he would, and I proceeded to type that statement. 

@. Allright. Ihand you government exhibit 2 for identification. 
Can you identify that? A. Yes, sir. 

308 Q. What is that typewritten document? A. This is a statement 
that I typed on December 8th in the Homicide Squad office. 

Q. Allright. Do your initials appear on page 1? A. Yes, sir. 

Q. And your signature on page 2? A. Yes, sir. 

Q. All right. Now, in this written statement did Simpson repeat 
the statement which you have just related? A. Yes, sir, he did, sir. 

Q. All right. Do you recall whether or not he went into any great 
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detail--did he go into any more detail in his written statement? Would 
you like to glance at that for a moment? A. (Witness examines docu- 
ment.) Yes, he did go into a little more detail. 

Q. Yes, and what did he say? A. In the answer to questions pro- 
pounded to him by Sergeant Pixton as to what he had done to the woman on 
the lot, he was asked whether or not he had his penis out, and he at that 
time said that he did. He was asked if he had put any fire into any of 
the people's faces on the lot, and he denied it and said that he’ did not. 

He was asked about one of the other men of which he made identifi- 
cation by picture. 

Q. Now, then, did he sign this statement in your cneaence after 
you typed it? A. Yes, sir. 

Q. Didhe readit? A. Yes, sir, he did, sir. 

Q. Now, Detective Kelly, on December 8, 1959, at around 4p.m. 
did you go somewhere in the District of Columbia with other police offi- 
cers? A. Yes, I did, sir. 

Q. Where did you go? A. I went to the District jail. 

Q. Very well, with whom did you go? A. I went to the District 
Jail with Detective Harry Pixton and Lt. Charles Burns of Homicide 
Squad. 

Q. Very well. Now, when you arrived there on December 8th, 
1959, around 4 p.m., whom did you see? A. At the time we arrived 
we made a request to see the defendants Simpson, Williams and Tuber- 
ville. 

Q. Allright. Now, did there come a time when you saw the three 
of them together? A. Yes, there did, sir. : 

Q. Very well. Now, at that time did either you or the other offi- 
cers question Simpson about his alleged participation in these crimes? 

A. Yes, sir, we talked to Simpson. 

Q. Now, what did Simpson say to you at that time? A. Simpson 
repeated the same statement, the same thing that he had told us verbally 
and the same thing that he had put in his statement. 

Q. Now, then, with respect to the defendant Bernard Williams, 
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did he have anything to say about his alleged participation in these crimes? 
A. Yes, sir. 

Q. What did he say, Williams? A. At the time that Simpson 
related again his part in this situation, the defendant Williams was 
present and after Simpson had finished his statement, Williams was asked 
whether he had anything to say and his statement, as I remember it was, 
"Damn right I have something to say. be 

Q. And what didhe say? A. At that time he stated that he took 
along--he along with two other men had gone on the lot and that one of the 
men had struck a man after asking about a man, stating to this man, did 
he see 2 man running across the lot who got a friend of his busted, and 
he stated that this man hit the man and he hit another man and at first he 
said he did not know what was going on in the shack. 

There was a shack there and there was a fire right in front of the 

shack. 

He stated when he turned around that one of the men was on a 
woman and he pulled the man off the woman. He stated, the Defendant 
Williams, that he hit the man and the man fell into the fire. He did not 
say at that time that he pushed the man's face into the fire, nor did he 
deny that he stuck any sticks into the man’s face. 

He stated one of the men chased the now deceased and threw a rock 
at him. He was asked at that time whether or not he had struck the man 
who is now deceased. He said that he struck him. He denies that he had 
hit him with a rock as previously stated by one of the other men. 

Q. What did Williams say about whether or not he had sexual inter- 
course with the woman? A. He denied that he had had sexual relations 
with the woman. 

MR. FLANNERY: Your witness. 

MR. KENNETH WOOD: No questions. 

THE COURT: Mr. Dietz? 

CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Now, Officer Kelly, all this time that you were at the jail talking 

to these three defendants, was Detective Harry Pixton in your company 
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and the company of these three defendants continuously and uninter- 
ruptedly? A. As far asIcan remember, Mr. Dietz, Detective Pixton 
was present at the time, the whole time. 
Q. That is whatI meant. A. Yes, sir. 
Q. Now, were you present at the appearance of the Defendant Wil- 


liams in Municipal Court? A. No, sir. 

Q. Now, about what time was it that you got to the jail with the 
detective Pixton and spoke with these defendants? A. Around 4p.m. 

Q. All right. Did you make any notes of these conversations that 
you had at the jail with these three defendants? A. No, sir. 

Q. You never made any notes before or after--excuse me. Strike 
that. | 

You never made any notes at the time or since the appearance at the 
jail regarding the conversation at the jail? A. I may answer you this way, 
Mr. Dietz? It is customary in our office to write what we call a resume 
of what has happened and my recollection is that I did write a resume with 
Detective Pixton on what we had done at the jail and if you call that making 
notes afterwards, yes I did. 

Q. All right. Now, this resume, when was this eettten up, if 
you recall. Iam not trying to pin you down to the minute. A. As far as 
I can remember, Mr. Dietz, it was the next day that we made that for 
the Homicide Squad jacket file. 

Q. Allright. Now, since that day that you made this: ‘resume along 
with Detective Pixton and your appearance today, to testify, have you 
reread that resume to refresh your recollection of what was said? A. Mr. 
Dietz, I have read and re-read that resume I would say approximately 35 
or 40 times. Every time this case has been called, I have read it. 

Q. That is what I figured. Now, I will ask you, sir, if the defendant 
Williams at the jail--and all of my questions will be relating to the con- 
versation had at the jail. A. Yes, sir. 

Q. Was the defendant Williams at the jail told you and Detective 
Pixton that Williams knew Ollie Bowman, Ollie Bowman knew him and 
that Williams never did anything to hurt Ollie Bowman, never hit him or 
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hurt him in any way? A. Mr. Dietz, the defendant Williams did state 
at the jail that he knew Ollie Bowman and he stated that he knew him well 

314 and he did deny striking Ollie Bowman for reasons that he gave in 
his answer, he did know him. He did say that at the jail, yes, sir. 

Q. In your prior testimony on direct examination did you possibly 
by mistake testify that at the jail Williams had told you and Detective 
Pixton that he, Williams, struck Ollie Bowman? A. I say, as I re- 
member it, Mr. Dietz, he never said that Williams struck Ollie Bowman 
or the other defendant. I said he struck one of the men. I did not pin- 
point it to whom he struck. 

Q. All right. All the cards are on the table. The other man he 
was supposed to have struck was Cyprian Lucas, right? A. Yes, sir. 

Q. No question about that part, either, now, or down at the jail 
when Williams said that he had struck one of the other men, he was re- 
ferring to Cyprian Lucas and not Ollie Bowman, is that correct? A. Are 
you saying that or asking me? 

Q. Iam asking you whether there was any question in your mind 
that Williams said he struck one of the men that he was referring to 
Cyprian Lucas and not Ollie Bowman? A. In answer to your question, 
Mr. Dietz, there was a question in my mind whether or not the defendant 
Williams knew who he struck. He was telling me who he struck and he 

was saying "one of the men." 

He came back and said, and he gave me the reason why he would not 
strike Ollie Bowman, that was the reason he told me that was because he 
knew him. 

I may say this, that Ollie Bowman is the deceased person in this 
particular situation. 

Q. I know he is deceased. A. And nobody wanted to admit striking 
him. 

Q. Didn’t some of the defendants at the jail say that they had hit 
Ollie Bowman? A. Mr. Dietz, in the way that I gathered from-- 

MR. DIETZ: I think, your Honor, that that answer-- 

THE COURT: No, let him answer it now in his own way. You have 
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asked the question. Answer it in your own way, please, Officer. 

THE WITNESS: Mr. Dietz, from what I gathered from all of the 
three defendants-- 

MR. DIETZ: May I object? 

THE COURT: You may not object. That is your own question. 

MR. DIETZ: That is not responsive. | 

THE COURT: Do not argue with the Court. 

MR. DIETZ: I just want my objection to be on the record. 

THE COURT: I will overrule your objection to this answer to your 
own question. : 

THE WITNESS: The situation was going on so fast that it appears 
that none of the defendants from what I gathered could tell me, you or 
anyone as to who they specifically struck. | 

MR. DIETZ: May I ask that answer be stricken and it is not re- 

sponsive and purely opinion and not responsive. 

THE COURT: Do you have any objection to that se stricken? 

MR. FLANNERY: No objection. 

THE COURT: It may be stricken. 

MR. DIETZ: May I ask for a mistrial. 

THE COURT: You may not. 

MR. DIETZ: I may ask for it and it is denied. 

THE COURT: Of course, you may at any time. The Court says no. 

* * * * 
BY MR. DIETZ: 

Q. All right, now. Detective Kelly, when the Defendant Williams 
was talking with you and the others in jail--Detective Pixton and the other 
defendants--did the Defendant Williams mention or tell you that this woman 
did not fight or resist in any way the sexual intercourse? A. Yes, he 
did. 


Q. And did the defendant Williams deny that he ever had sexual inter- 
course with this woman? A. No, he did not deny that he had sexual inter- 


course with her. 
Q. Well, what did he say about that, if you recall, i aoyting? 
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A. AsJI recall it, he stated that he did have something to do with the 
woman but she did not resist anything of the sort. 

Q. All right, did the defendant, is it not a fact, sir, that the de- 
fendant Williams told you that he never threw this woman in the fire or 
burned her in any way? A. He denied that part of it, yes, sir. 

Q. But he did admit to you that he struck this man Lucas and Lucas 
fell in the fire; is that correct? A. That is what he said; yes, sir. 

Q. All right. At that time did he tell you that this man Lucas, the 
man that he struck, had jumped upon the Defendant Williams' back and 
that he pushed this man Lucas into the fire? A. I don't recall his saying 
anything about that at all. 

Q. But, do you recall that the defendant Williams said, as soon 
as the man went in the fire, he, the defendant Williams, pulled the man 
right out of the fire? A. I think that he did say that, sir. Why I was 
pausing, I was trying to get together what one of the other men said. 

Yes, I think he did say he pulled him out of the fire. Ido not recall 
him saying he pulled him right out. He said it this way: "T pulled him 
out of the fire.” 

Q. All right. Is it not a fact that the defendant Williams told you 
and Detective Pixton at the jail that he was not the one who chased Ollie 
Bowman with a rock or threw any rock at Ollie Bowman? A. He denied 
that he was the one that chased him, yes, sir. 

Q. Did he not also tell you that after the affair was over, he came 
back and saw Ollie Bowman and asked Ollie Bowman if he could help him, 
and if Ollie Bowman was all right? A. Yes, he said that. 

Q. Ali right. And did he not tell you also that he offered to help 
this fellow Cyprian Lucas after it was over. A. I don't recall, Mr. Dietz, 
now. 

Q. Could he have said that? A. He could have. I do not recall. 

MR. DIETZ: I believe that is all that I would like to inquire, your 
Honor. 

THE COURT: Very well, Mr. Dietz. Mr. Foster Wood. 
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CROSS EXAMINATION 
BY MR. FOSTER WOOD: 

Q. Detective Kelly, I believe you were present with Detective 
Pixton at the time that the defendant Simpson was first interrogated at 
headquarters, detective headquarters? A. Yes, sir. 

Q. And you were present during that entire time of the pmee ens 
A. Yes, sir. 

Q. Now, I understand your testimony was that after he had been 
interrogated verbally then you reduced or started to type up a statement 

which later he signed? A. Yes, sir. 

Q. That, at that time when you started typing the pa ee or 
after this statement was typed, that Detective Pixton then advised him 
of his rights, that he was not required to make a statement? A. No, 
sir, he was advised of his rights upon our first talking to him. He was 
advised of his rights even before Detective Pixton first started talking 
to him and he was told then he did not have to say anything if he did not 
want to. | 

Q. Who advised him of that? A. Sergeant Pixton. | 

Q. What were his words as you can best recall? A. ‘As Ican 
best recall, I think that he told him that, that we knew about this situation, 
we had one of the men arrested, and we knew his part and he did not have 
to say anything to us about it if he did not want to, but if he did, it would 
be used in court against him if it became necessary. | 

Q. So that is the time he was advised? A. That is right. 


Q. Now, he was not advised on any other occasion, was he? 
A. He was advised again, sir, at the beginning of the statement. 


Q. You say at the beginning of the statement. In other words, the 
typed statement has, one of the first paragraphs states in there that he 
does not have to make a statement, and soon? A. Yes, sir. 

Q. So, when you say he was advised again, do you mean that it 
was in the typed statement which was shown to him and for him to sign? 
A. No, sir, I do not mean that. I mean that he was told and that part 
of the statement was read to him, and he gave a verbal answer to Sergeant 
Pixton which I typed on the statement. : 
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REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. When I asked you on direct examination when Defendant Wil- 
liams admitted having intercourse with the woman, I believe your answer 
was that he denied that; is that right? A. I think I did tell you that; yes, 
sir. 

_Q. Allright. Now, is that the way Williams told it to you,. or 
having refreshed your recollection, do you have a different answer now? 
A. I refreshed my memory and I read that part of it. I had the two con- 
versations between the other man and Williams, that is what I have been 
trying to do. Ihave a resume in the file jacket which I typed. 

Q. Now, what did Williams tell you at the jail, that he had inter- 
course with the woman, that he got on top of her, or did he deny that? 
A. He got on top of the woman. 

Q. And handing you government exhibit 3 for identification, is 
that the resume to which you referred earlier in your testimony? A. Yes, 
sir, this is the resume. 

Q. Did you refresh your memory with the use of that resume? 

A. Yes, sir. 

Q. So, your answer on direct examination to me was not correct 
in that aspect? A. No, sir, it was not. 

MR. FLANNERY: That is all I have. 

MR. DIETZ: May counsel be allowed to examine that? 

THE COURT: You may. 

(Government exhibit No. 3 for identification was handed to 

Mr. Dietz by Mr. Flannery.) 

MR. DIETZ: May I inquire of the officer? 

THE COURT: You may. 

MR. DIETZ: Thank you. 

RECROSS EXAMINATION 
BY MR. DIETZ: 
Q. Detective Kelly, when Williams was talking with you and the 
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other parties at that time at the jail, and Detective Pixton, did Williams 
inform you that when he got on the lot, Williams got on the lot, and they 
found this woman there, that she was drunk? A. Yes, he said that she 
had been drinking, that she was drunk. ! 

Q. That she was drunk? A. Yes. 

* * * * 

MR. KENNETH WOOD: May we come to the bench? 

THE COURT: You may. 

(At the Bench) 

MR. KENNETH WOOD: If your Honor will indulge me for just a 
moment, I want to put something in the record that I feel I ought to put 
in there. ! 

THE COURT: You just do it. 

MR. KENNETH WOOD: There has been some evidence in this case 
as to the intoxication of Miss Bunn. 

THE COURT: And evidence against it, too. 

MR. WOOD: Yes, sir, and there has been some evidence here, 
Detective Kelly just testified as to an act of intercourse with Miss Bunn 
and I would like to invite your Honor's attention to Miss Bunn's testimony 
when she on direct examination stated that Tuberville used some force 
and did have intercourse with her as a result of the force he used. 

Now, in order to protect Mr. Tuberville's rights, I at this time 
make a motion for a mistrial for this reason. That there is no rape count 
in this indictment, merely assault with intent to commit. 

I think that by Miss Bunn's testimony alone she has proved what the 
jury might consider-- 

THE COURT: Did you read the second count? The dhtendants were 
charged with perpetrating and attempting, so it is there. 

MR. WOOD: Yes, Your Honor, I understand that. 

THE COURT: Go ahead. 

MR. KENNETH WOOD: There was no count specifically charging 
a rape and my point is that Mr. Flannery has not proved in my opinion-- 
and now as far as intoxication is concerned, if this jury should conclude 
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that she was--and I do not know what other evidence may follow what we 
already have--intoxicated to the point she could not consent, that would 
also be a rape if intercourse was had with this woman, so Iam merely 
making this, your Honor, because I feel I have to protect him at every 
step and I make the motion for a mistrial for the reason that Mr. Flan- 
nery has proved a crime greater than assault to commit rape and that is 
not in the indictment. 
THE COURT: That is denied. 
MR. DIETZ: May I make a motion for mistrial on behalf of Williams? 
THE COURT: Denied. 
MR. FOSTER WOOD: And also on behalf of Simpson. 
THE COURT: Denied. 
(In open court.) 
= = * 


LT. CHARLES BURNS 
¥* * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. State yourname. A. Lt. Charles Burns of the Metropolitan 
Police Department, attached to Homicide Squad. 

Q. Were you so employed on December 8th, 1959? A. Yes, sir. 

Q. I direct your attention to December 8, 1959, around 4 p.m. 
and ask you did you have occasion to go to the District of Columbia jail 
at thattime? A. Yes, sir. 

Q. And did you go there with other officers? A. Yes. 

Q. Who were they? A. Detective Pixton and Detective Kelly. 

Q. Very well. Now, when you arrived there, it was around 4 p.m., 
is that correct? A. Yes, sir. 

Q. Who did you see after you entered the jail? A. Well, we 
made known our mission to the guards and they brought to the rotunda 
Tuberville, Williams and Simpson. 

Q. Very well. The three defendants seated here? A. The three 

defendants, yes, sir. 
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Q. And then did you or others in your presence question Simpson 
about his alleged participation in this case? A. Yes, sir. 

Q. Now, to the best of your recollection what did Simpson say at 
that time about his participation in the case? A. Well, Simpson said 
that he had gone on to this vacant lot with two companions and that one 
of his companions had knocked one man down and he, Simpson, knocked 
the other man down and his other companion knocked the woman down and 
started to pull her clothing off of her and that at that time, Simpson got 
on to the woman, he had his privates out and before he could have inter- 
course, one of his companions pulled him off and got on her, himself, 
and he believes that his companion finished having relations with this 
girl because he got up and then the other companion got on her and had 
relations with her and then the two companions beat the two men and then 
they decided they would, one of his companions said, they had better blind 
these people because they could identify them and so they took some 
burning sticks out of the fire and burned the lady and one of the men around 
the face, trying to put out their eyes. | 

He said he did not take any part in the burning. It was the other two. 

Q. All right. 

MR. KENNETH WOOD: Before he asks this next question, your 
Honor, in view of the conference we had at the Bench, may I make the 
same objection and ask your Honor to grant the same motion? 

THE COURT: Overruled. Denied, rather, it is a motion. 

MR. WOOD: Yes, sir. | 

THE COURT: Denied. 

BY MR. FLANNERY: 

Q. Now, was that the essence of what Simpson said to you at that 
time? A. To the best of my recollection; yes, sir. I took no notes. 
The notes were made by one of the other officers. : 

Q. Now, with respect to the defendant Bernard Williams, did he 
say something about his participation in this case at that time? A. Yes, 
sir. He said that he went there to the lot with two companions and that 
one of his companions knocked one man down and he struck the other man 


130 


and he fell in the fire and he pulled him out of the fire. 

He said he did not know who struck the woman, but he saw one of 

his friends on her, laying on her, and he pulled this friend off and got on 

329 her himself, and had intercourse with her and then he got up and the 
third friend got on and he believed that he had completed the sexual act 
with her and then they--his two friends beat the two men and the woman, 
and that one of his friends pushed the woman's face in the fire, held her 
by her hair and pushed her face in the fire, and then left. 

Q. All right. And was Tuberville questioned at that time? A. Tuber- 
ville was present during the time the defendant Williams made his state- 
ment. 

Q. And did he in essence deny that he had done anything of the 
kind, that he had done any of these things? A. He denied that he had 
beaten anyone or had burned anybody or had intercourse with the girl 
but said he was there. 

MR. FLANNERY: Your witness. 

MR. KENNETH WOOD: No questions, your Honor. 

MR. DIETZ: Yes, I have some questions. 

CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Lt. Burns, at the jail, did you or Detective Pixton or Detective 
Kelly advise Williams or any of these defendants that they need not make 
any statement to you and that anything that they said to you would be held 
against him or could be held against him at their trial? A. I recall that 

330 was told to them, sir. I do not know which officer did--whether it 
was one of those officers or myself, but I am quite sure they were advised. 

Q. You say you are quite sure they were so advised? A. To the 
best of my recollection, sir. 

Q. To the best of your recollection. Now, you would say under 
oath that these men were so advised? 

MR. FLANNERY: He did not say that, he said to the best of his 
recollection. 

THE COURT: He said to the best of his recollection. Objection 
sustained. 
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BY MR. DIETZ: 

Q. All right, then would you explain to the Court and jury what 
you mean by the best of your recollection, was it done or not done? 
A. To the best of my recollection that it was done. : 

Q. But you are not sure of it? A. I do not know if one of the 
other officers advised them of their rights or I may have done it myself 
but I am sure it was done. | 

Q. Now, if I told you, sir, that Detective Pixton and Detective 
Kelly had testified that it was not done, would you say that you were in 
error in that answer? A. If they so testified, I could be in error, but 

my recollection is that they were advised. : 

Q. All right. Were you present at the arraignment--strike that. 

Were you present at the appearance of the defendant Bernard 
Williams in Municipal Court? A. I was in the Court house, sir. I 
do not recall if I was in the court room. : 

Q. Now, in your conversation with the defendant williams at the 
jail, in the presence of the other officers, did the defendant Williams 
admit or deny that he had ever struck, or used any force whatsoever in 
having sexual intercourse with Rosebud Bunn? A. Ido not think I quite 
understand that, sir. 

Q. May I rephrase it? 

THE COURT: Make it a little shorter. 

MR. DIETZ: Yes. 

BY MR. DIETZ: 

Q. Referring to this occasion at the jail, sir, is it not a fact that 
the defendant Williams told you and the other two officers in your presence 
that he never used any force whatsoever in having intercourse with this 
woman Rosebud Bunn? A. Well, all he said, as I related previously, that 
she was on the ground and he pulled one of his companions off and got on. 
That is all I recall he said, sir. 

Q. You have no recollection of his saying that she was drunk, do 
you have any recollection of that? A. No, sir. I do not remember his 
conversation to that degree, no, sir. 
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Q. And you made no notes? A. I made no notes. Detective Pixton 


made the notes. 

Q. Prior to your testimony today, sir, did you have the opportunity 
to refresh your recollection by reading any of the other resumes Or notes 
made by any of the other detectives? A. Yes, sir. 

Q. You did, sir? A. Yes, sir. 

Q. And what did that consist of, the refreshing of your recollec- 
tion, what did that consist of? A. Well, I read the notes that Detective 
Pixton had and I read the resume of what had transpired at the jail. 

Q. Was that the resume prepared by Detective Kelly who testified? 
A. Detective Kelly and Detective Pixton, I do not know which one wrote 
it up but one of them wrote it up. 

Q. Reading from Government exhibit 3, the resume-~ 

THE COURT: That is for identification, I think. 

MR. DIETZ: For identification, your Honor. The resume of 

iy, "Bowman was standing 
up 

Now, does that refresh your recollection in any way a5 to what the 
defendant Williams said at the jail? 

THE WITNESS: Is that what Williams says, according to the resume? 

BY MR. DIETZ: 

Q. This is part of Williams’ statement. I will show it to you, sir. 

THE COURT: Did you remember it, that is the question. 

THE WITNESS: I do not remember Williams saying that. 

MR. DIETZ: May I give this to the witness so he can re-read it 
and possibly refresh his recollection? 

THE COURT: It may or may not. May refresh his recollection in 
spots and not in others. You may hand it to him, though. 

MR. DIETZ: Thank you. 

(Exhibit 3 handed to the witness. ) 
BY MR. DIETZ: 

Q. Are you--you have had an opportunity to read this? A. I read 

that part you had reference to, sir. Do you want me to read it all? 
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@. You might. It might assist your recollection if you read the 
entire statement. : 
THE COURT: We will--well, the witness has completed reading it, 
r. Dietz. 
MR. DIETZ: Thank you. 
BY MR. DIETZ: 
Q. May I ask you this, is this the same resume that-- 
THE COURT: That is the one you read before. | 
THE WITNESS: Yes, sir. 
BY MR. DIETZ: 


Q. Itisthe same one? A. Yes. | 

Q. All right. Now, does this refresh your recollection as to 
whether or not the defendant Williams had stated to you that this Rosebud 
Bunn was or was not drunk? A. I recall nowrhe did say that she was 
drunk. 
Q. All right. And is it not also a fact, sir, that the defendant 


Williams denied at any time taking a stick, burning stick and burning any 
of these people with the stick? A. I do not believe he denied it. He 

did not say that he did. We asked him to relate what had happened and he 
related it and I do not believe he said he burned anyone. : 

Q. Well, is it not a fact, sir, that he told you and the other detec- 
tive that he hit or pushed this Cyprian Lucas while he was fighting with 
Cyprian Lucas and hit or pushed him into the fire? A. He said he pushed 

him into the fire. 

Q. And he said he pulled Lucas out of the fire? A. Yes. 

Q. Did he say it was not his intention of throwing him in the fire? 
A. He said he pushed him and he fell in the fire, as I recall. 

Q. All right. Which indicated he did not intentionally try to put 
him in the fire-- | 

MR. FLANNERY: Objection. 

THE COURT: Sustained. No matter what it indicated. It was just 
what is in another man's mind. 

BY MR. DIETZ: 
Q. At this interview, Lt. Burns, did the defendant Williams deny 
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that he at any time struck Ollie Bowman either with a fist, glove, brick 

or in any other way? A. ASI said before, he did not deny it. He did 
not Say that he did'strike him. We asked him to tell us what happened and 
he told us what had happened according to him. 

Q. Iask, sir, is it not a fact that defendant Williams told you and the 
other two detectives, officers of the Metropolitan Police force at the jail 
that he. Williams, knew Ollie Bowman, Ollie Bowman knew Williams and 

that he did not do anything to hurt Ollie Bowman? A. He said he 
struck Lucas. That is the only person he said he struck. 

Q. But I asked you, also, if he told you these things about his 
friendship with Ollie Bowman? A. He said he knew Ollie and he did not 
say he struck Ollie’ but further than that, I cannot recall, sir. 

Q Iask you, is it not a fact that the defendant Williams denied 
at any time kicking any of the people involved, any of the complaining wit- 
nesses or the deceased? A. He did not say he kicked any of them. I 
do not know if the question was propounded to him or not, sir. I do not 
recall that. 

* * 
(At the bench:) 

MR. FLANNERY: Your Honor, I have some records here, official 
records from the Municipal Court, which I would like to introduce into 
evidence. I don't think the jury need know about this, since it is a legal 
matter rather than a factual matter for their determination. I am having 
the Clerk mark them now. 

THE COURT: Have you seen them? 

MR. FOSTER WOOD: Yes. 

THE COURT: Do you want to excuse the jury now? 

MR. FLANNERY: We can do it at the bench, if you like, either way, 
Your Honor. 

THE COURT: It doesn’t make any difference. 

MR. FLANNERY: We can do it right here. Your Honor, I have 
right here what have now been marked for identification as Government's 
Exhibits 4, 5, and 6 for Identification. Now, it has been agreed and 
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stipulated by and between the counsel that these exhibits are official 
records of the Municipal Court kept in the ordinary course of business. 
And Government Exhibit 4 for Identification reflects, Your Honor, that 

in the case of United States versus Bernard Thomas Williams-- 

MR. DIETZ: What number? | 

MR. FLANNERY: Government's Exhibit 4. Bernard Thomas Wil- 
liams came to court on December 8, 1959, and that an Attorney Oberg 
was appointed by the court to represent this defendant Williams, that:the 
matter was continued until January the 7th, 1960, at the request of the 
Government, and the defendant was committed. This document is a 
complaint which charges Bernard Thomas Williams with deliberate and 
premeditated murder of one Ollie Bowman. I would like to introduce. this ©. 
into evidence in this case, Your Honor, not for the purpose of having the 
jury view it but so that it may be part of the record in this case. 

MR. DIETZ: This is without objection. : 

THE COURT: Very well. 

MR. DIETZ: It is by stipulation. 

THE COURT: It may be received in evidence. 


(Complaint re Bernard Thomas 
Williams from Municipal Court, 
US 8509-'59, Government's 
Exhibit No. ‘4 for Identification , 
was received in evidence and 
marked Government's Exhibit 
No. 4.) 


MR. DIETZ: This is the form of which I am very well familiar 
from Municipal Court. It is kept in the regular course of business there, 
and I have no objection to its being admitted by this Court into evidence in 

340 this case. | 

MR. FLANNERY: Now, Your Honor, Government Exhibit Sisa 
similar document from Municipal Court. It is a complaint-- : 

THE COURT: Do these go together? 


MR. DIETZ: That card goes inside. I think that card should be 
marked 4-A. 
MR. FLANNERY: All right. 


THE COURT: Mark this 4-A. 

(Card enclosed in Government's 
Exhibit No. 4 was received in 
evidence and marked Govern- 
ment's Exhibit 4-A.) 

MR. DIETZ: Ihave no objection to that being introduced into evi- 
dence, Your Honor, 4-A. 

MR. FLANNERY: All right, Your Honor. Now, I have Government's 
Exhibit 5, which is a record kept in the ordinary course of business of 
Municipal Court. It is a complaint charging Eugene Edward Turberville 
with first degree murder of one Ollie Bowman on the 5th day of December, 
1959. This record reflects that this defendant came before Municipal 
Court on December 7th, 1959, and that an Attorney Brownlow was appointed 
to represent him and that the matter was continued to January 7th, 1960, at the 
request of the Government, and that he was committed. And I would like to 
introdace that. 

MR. KENNETH WOOD: No objection. 

THE COURT: You want this marked A, too? 

= * * * 

MR. FLANNERY: And may i say for the record that I have another 
exhibit, No. 6 for Identification, which is a complaint and reflects that 
James Henry Simpson was charged with first degree murder of Ollie 
Bowman, said murder allegedly having occurred on the 5th day of Decem- 
ber, 1959. And this record reflects that on December 8th, 1959, the 
defendant Simpson appeared in Municipal Court and that Attorney Carter 
was appointed to represent him, and the matter was continued to January 
7th, 1960, at the request of the Government, and this defendant was com- 
mitted pursuant to that. 

THE COURT: Mark this 6-A, the card. 

MR. FLANNERY: And I offer that into evidence also. 

MR. FOSTER WOOD: No objection. 

THE COURT: All right. 


(Complaint re James Henry 
Simpson from Municipal Court, 
US 8499-'59, Government's 
Exhibit No. 6 for Identification, 
and enclosed card, were re- 
ceived in evidence and marked 
Government's Exhibit No. 6 
and 6-A, respectively.) 

MR. FLANNERY: And with that the Government rests its case at 
this time, Your Honor. | 

MR. FOSTER WOOD: I move, Your Honor, fora directed verdict 
of not guilty as to each of the counts of the indictment. 

THE COURT: Denied. 

MR. DIETZ: I want to make this motion, Your Honor, but I would 
make it a little fuller than my co-counsel. 

* * * 
(The jury withdrew from the courtroom.) 

THE COURT: Then you can make it down there. 

MR. DIETZ: That is the way I would like to do it. 

THE COURT: Well, gentlemen, your motion has been ruled on, 
Mr. Foster Wood. Mr. Dietz, do you desire to argue yours or present it 

in fuller form? : 

MR. DIETZ: Yes, Your Honor. 

THE COURT: You may. 

MR. DIETZ: If I might, Your Honor, I would make the motion first 
as to count 1 of the indictment which, as Your Honor saa is the common 
law count of first degree murder. 

THE COURT: Yes. 

MR. DIETZ: My motion is based upon this theory of the evidence, 
Your Honor. I realize at this point in the proceedings that the Court must 
view the evidence in the light most favorable to the Senet 

THE COURT: You are quite right. 

MR. DIETZ: But even in that view, as his counsel sees the testimony 
in this case, there is absolutely no testimony which could be construed to 
show any deliberation and premeditation on the part of the defendant Williams 


in committing this murder. Now, Iam not saying, Your Honor, that the 
jury could not under this first count find this defendant guilty of murder 
in the second degree; but as this counsel views the evidence, I believe 
that Your Honor should take from the jury on the first count the issue of 
first degree, because there certainly is no evidence premeditation, 
deliberation involved in this killing. This certainly appears to this 
counsel to be a typical second degree murder case as far as that count is 

concerned. A fight. Someone is killed. Certainly there was no 
planning to go to this lot for the purpose of killing Ollie Bowman. There 
was no preparation for this type of procedure which I believe is absolutely 
necessary and essential under our statute to hold this man guilty of first 
degree murder. 

Now, that is my argument asto count 1, Your Honor. 

Now, as regards to counts, count 2, which is the felony murder 
rule as stated in the indictment, while the defendants were perpetrating 
and attempting to perpetrate the crime of rape. As I recall the testimony, 
Your Honor, here again viewing it from the strongest point and all in- 
ferences in favor of the Government, this rape, by this woman's own 
testimony, was accomplished prior to any killing of Ollie Bowman. As I 
recall this lady's testimony, it was to the effect that the defendant Turber- 
ville grabbed her arm, twisted it behind her, and pulled her behind this 
shed. So just in sequence of time, it certainly, the rape of this woman 
was completed before the assault or the killing of Ollie Bowman. 

Now, that is my view of the testimony, and based upon that view 
of the facts, this counsel submits to the Court that as a matter of law 
the killing could not be correlated to the rape and, therefore, that Your 
Honor should on that motion strike that from the entire indictment and enter 
a judgment of acquittal. 

Now, my motion in regards to count 3 of the indictment, which is 
the first degree murder, felony murder while in the act of perpetrating or 
attempting to perpetrate the crime of mayhem. Here again, Your Honor, 
this counsei’s recollection of the testimony is that the woman was thrown 
into the fire, not thrown into the fire, held in the fire by the defendant 
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Turberville without any assistance on the part of this defendant. Of 
course, the woman herself was very vague on that point. One day in 

her testimony on direct examination she said it was Turberville. On 
cross examination from this counsel she said it was Williams that held 
her face in the fire. Then on recross examination by Mr. Wood, Tur- 
berville's counsel, she again changed her position. Now, Your Honor, 
my sequence is wrong. The first day she said Williams, the ‘second day 
on my cross examination she said Turberville, and then on recross exami- 
nation by Mr. Wood she said Williams again. This type of confused testi- 
mony, even giving the best inference to the Government, certainly puts 

in time sequence relating to the assault upon Ollie Bowman, and the point 
of testimony that is strongest in my mind is the part where all the wit- 
nesses say that Ollie Bowman had been running away when one of them-- 
and, of course, it is this counsel's opinion that it was Turberville--but 
one of them was chasing Ollie Bowman with a rock, and that was the time 
that apparently he was hit and killed. 

That is my motion as to counts 1, 2, and 3. 

As far as the remaining counts of the indictment, Your Honor, I, 
like Mr. Wood, feel to protect the record on behalf of my defendant, I 
would just move the Court to enter a judgment of acquittal upon the grounds 
that the Government has failed to prove its case saying nothing further on 
that. : 

THE COURT: Now, Mr. Kenneth Wood. 

MR. KENNETH WOOD: May it please Your Honor, of course I © 
agree with Mr. Dietz with respect to the first count which charges the 
common-law crime of murder in the first degree. I feel that this record 
is absolutely devoid of any evidence that would permit this jury to con- 
clude that there was deliberation and premeditation on the part of the 
defendant whom I represent, Eugene Turberville. So I say that Your 
Honor ought to direct a verdict as to the first count which charges first 


degree murder. 


As far as the second count is concerned which charges the felony 
murder while these defendants were perpetrating and attempting to per- 
petrate the crime of rape, I feel that the evidence does not justify 
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permitting that count to go to the jury for the reason that there has been 
no showing by the Government that there was 2 connection between the 
rape and the killing. I say that they are isolated by the evidence, and 
also the evidence indicates that they are isolated in point of time. 

THE COURT: Well, you agree with Mr. Dietz in that respect. 

MR. KENNETH WOOD: Oh, I have no argument with him up to this 
point, yes, sir. 

Now, as far as the third count, I also agree with Mr. Dietz with 
respect to that count charging a felony murder while these defendants 
were perpetrating and attempting to perpetrate the crime of mayhem for 
the reasons that I have advanced Your Honor on the second count, that is, 
that there has been on connection shown between the attempt to perpe- 
trate mayhem and with a killing of Ollie Bowman which would permit the 
jary to convict under that particular count. 

Now, as to the fourth count which charges Thurberville with assault 
with intent to commit rape, on the basis of Miss Bunn's testimony alone, 
I feel that that count should properly be submitted to the jury. So I have 
no quarrel with that. 

As far as the fifth count which charges that Turberville and the others 
committed an assault with dangerous weapons on Lucas, my recollec- 
tion of the testimony is that as far as Turberville is concerned, there was 
no evidence here that he used any weapon of any type, and I am including 
also shod feet because the count in the indictment also includes shod feet. 
I feel that under the fifth count it would be proper for Your Honor to submit 
that count to the jury on simple assault only. 

_ Now, as to the sixth count, which charges mayhem on the witness 
Bunn by means of assaulting her with burning pieces of wood in and about 
her face, eyes and breasts, I don’t recall any testimony by Miss Bunn that 
Turberville did what this count says he did, to wit, burning her with pieces 
of wood in and about her face, eyes and breasts. So I would ask Your Honor 
not to permit the jury to deliberate as to the sixth count of this indictment. 

As to the seventh count, which charges assault with intent to maim, 
the count charges Turberville with intent to wilfully and maliciously dis- 
figure her by means of striking her with burning pieces of wood in and about 
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her face, eyes and breasts. So my objection to permitting that count, as 
is stated in the indictment, to go to the jury is the same as my objec- 
tion and my observations concerning the sixth count for the reason that, 
as I recall it, there is no evidence in this case that Turberville did what 
the seventh count says, and that is attempt to disfigure her by means of 
burning pieces of wood. | 

My objection to the eighth count is the same, because my recollec- 
tion is that there is no evidence in this case that Turberville burnt 
Cyprian G. Lucas with burning pieces of wood in and about the face and 
eyes. 

Your Honor will recall that there has been some testimony here 
that certain of these witnesses were either thrown in or held in a fire. 

Now, there is not one count in this indictment that charges, accord- 
ing to the evidence as we have received it from that witness stand, these 
counts with respect to mayhem and assault with intent to maim specifically 
say that the evidence that they are going to use to prove the eighth count 
and the ninth count was an assault with burning pieces of wood held in 
the hands of this defendant. Now, I say that if Your Honor permits the 
eighth count and the ninth count, which was the assault with intent to maim 
on Lucas, to go to the jury with respect to Turberville, that the specifica- 
tions in the eighth and the ninth count, when considered in the light of the 
evidence that we have heard from this witness stand, would not permit of 
a conviction of Turberville on either the eighth or the ninth count. I say 
that those counts may properly go to the jury as simple assault counts only. 

And at this time I have concluded my motion for a directed verdict 
with respect to those counts, and I would like to renew the motions that I 
have made for a mistrial as this case proceeded so that I do not waive that. 

THE COURT: Well, I will deny your motion for a mistrial as I 
have before. 

MR. KENNETH WOOD: Yes. 

THE COURT: Do you desire to enlarge on your motion, Mr. Foster 


Wood? 
* * * * 
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MR. DIETZ: Very briefly, then, Your Honor, in answer to Mr. 
Flannery's argument on point 1, I ask in full consideration of all of the 
evidence, what testimony is there to show any specific intent on the part 
of Williams to kill? Now, this is part of first degree murder. What 
motive was shown by any testimony on the part of Williams to kill? This 
is part of first degree murder. Therefore, I ask Your Honor on that first 
count that it be reduced to make it a maximum of second degree murder, 
Your Honor entering a judgment of acquittal as far as first degree murder 
is concerned. Thank you. 

THE COURT: All of the motions for a directed verdict are denied. 


You may proceed with your defense, gentlemen. 
MR. KENNETH WOOD: Now, may it please Your Honor, before the 
jary comes in, since I represent Mr. Turberville who is named 
first in the indictment, I have conferred with Mr. Turberville who has 
indicated to me his desire not to testify. He stands, of course, on the 
statement which he made to the police when he was first arrested. He 


has no reason to change that statement. However, I think, in view of the 
type of case that we are trying here, the fact that it is a capital case, I 
would prefer if Mr. Turberville, out of the presence of the jury, would 
announce to Your Honor for the record that he does not desire to testify 
in his own behalf. 

THE COURT: He may. Stay where you are. Say what you have to 
say. 

DEFENDANT TURBERVILLE: I don’t want to take the stand in view 
of the testimony presented before the Government witness, because I 
think the Government witness has caused some prejudice against me as 
far as the testimony. 

THE COURT: Inother words, what your counsel says has been 
said in more clear language than you are saying and you agree with him, 
is that correct? 

DEFENDANT TURBERVILLE: Yes. 

THE COURT: All right. You don’t have to. 

MR. KENNETH WOOD: Thank you, sir. 
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THE COURT: How about you, Mr. Dietz, do you desire anything be- 

fore I bring in the jury, or any of the other counsel? | 
356 MR. DIETZ: Your Honor, this defendant rests his case at this point. 

THE COURT: I think that should be done in the presence of the jury. 

MR. DIETZ: Yes, I will do that, but I might state to Your Honor 
that I have consulted with Mr. Williams very thoroughly as to whether or 
not he should take the witness stand. I have advised him against taking 
the witness stand. He has agreed with me in that advice. We feel that 
his testimony could add nothing to what has not been brought out in my 
cross examination of the police officers and the statement down at the 
jail. Now, if he has any different view of what I have just _ I would 
appreciate it if he would so state now. 

THE COURT: Do you agree with your counsel, Mr. Williams? 

DEFENDANT WILLIAMS: Yes. 

THE COURT: Very well. Now, of course, he is perfectly within 
his rights, and the Court will instruct the jury that it is not tp be used 
against him. He is perfectly within his rights. You will have some testi- 
mony, I assume. 

MR. FOSTER WOOD: Yes, Your Honor. 

* % * * ' 

MR. FOSTER WOOD: Before the jury is brought back, I do have 
some testimony on the question of sanity. However, I would like to say 
this: that my client does not wish to take the stand to testify as to the 

other issue, and I would like to make this statement and have him 
corroborate that at this time. He does not wish to testify. _ 

THE COURT: He really doesn't have to do that. If he doesn't take 
the stand, it is his privilege not to, and the jury will be peer instructed, 
but you will have some testimony? 

MR. FOSTER WOOD: Yes, I will have some testimony. 

THE COURT: Very well. Bring back the jury. 

MR. FOSTER WOOD: May I ask Your Honor how long Your Honor 
is going to sit today ? | 

THE COURT: Three o'clock. I usually don't sit at all on Friday. 


144 


I am the only judge sitting in this courthouse who is doing it. I think we 
all need a little spell. So we will quit at three. 
* * * 
(The jury returned to the courtroom. ) 
THE COURT: The trial may proceed. 
MR. FOSTER WOOD: May it please Your Honor and ladies and 


gentlemen of the jury, I appear as counsel for one of the defendants, that 
is, Mr. Simpson. The defense in this case is that of insanity. 

THE COURT: That is with respect to Simpson? 

MR. FOSTER WOOD: Yes, Simpson. 

THE COURT: Ali right. 

MR. FOSTER WOOD: And I expect to produce evidence to this 
effect: that at one time he was to be inducted into the Army, and that 
certain Army tests were made at that time and he was found at that time 
to be, to have a mental I.Q of approximately 65 and that he was a moron 
and for that reason he was not inducted into the services, the Armed Ser- 
vices. 

I further expect to show that he was a student in the public schools 
here in Washington and that at that time they made many mental tests, St . 
and so forth, and that he was placed ina school for retarded children. 
And I expect to show that as a result of these tests that they were of the 
opinion that he was what might be termed a moron, that he had a defective 
mentality, and that he had at the age of 18 the mind of a child of 5 or 6 
years of age. 

And when we have shown you this testimony, I shall ask for a verdict 
as to my client, Mr. Simpson, of not guilty by reason of not being of sound 
mind. I thank you. 

THE COURT: I take it there will be no statement from counsel? 

359 MR. KENNETH WOOD: No, Your Honor, except on behalf of the 
defendant Turberville, at this time we rest. 

THE COURT: Mr. Dietz. 

MR. DIETZ: Your Honor, the defendant Williams rests his case. 

THE COURT: Very well. Then all of the testimony will be in con- 
nection with Simpson? 
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MR. DIETZ: Yes, Your Honor. 
* * * 
ASTREA S. CAMPBELL 
was called as a witness for the defendant Simpson and, soa been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 
Q. Will you please state your fullname? A. My name is Astrea S. 
Campbell. 
THE COURT: Talk into the microphone. 
THE WITNESS: I am sorry. Astrea S. Campbell. 
BY MR. FOSTER WOOD: 
Q. And where do you reside? A. I reside at 539 sei Avenue, 
Northwest. 
Q. And what is your vocation? A. lama peychoogist for the 
public schools. 
Q. And from what school did you graduate? A. I eresiaea from 
Howard University. 


Q. And what degrees do you have as far as psychology is concerned? 


A. Ihave a masters degree in psychology and thirty hours above. 

Q. What was the last? A. And thirty hours above. 

Q. Now, when did you graduate? A. When did I graduate? 

Q. What year? A. From Howard? 

Q. Yes, approximately. A. Approximately '36. 

Q. Isee. And then where were you employed? A. I was employed 
in the public schools. 

@. And have you been employed in the public schools sie then? 
A. Yes. Iam currently employed in the public schools. ! 

Q. Isee. And what type of work do you perform in the public schools? 
A. I do the clinical testing in the public schools, psychological testing. 

Q. Now, a subpena was served on the public schools to produce cer- 

tain records of James H. Simpson in regards to these tests and so 
forth. Do you have these records? A. Ihave my records, yes. 
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Q. Isee. Were you the one who tested Mr. Simpson? A. There 
were two who tested him. One is not in the city, but I also tested him. 

Q. When did you testhim? A. January the 29th, '53, 1953. 

Q. At that time was he a student in the public schools? A. Yes, 
he was in the sixth grade at Anthony Bowen. 

Q. What was his age at that time? A. He was fourteen years 
and four months chronologically. 

Q. Isee. Now, what were your findings as a result of these tests? 
A. Well, his LQ. was 67, which placed him in the moron group. 

Q. Did you make any other findings? A. Let’s see. Well, Ihave 
a report which I wrote on him. Would you like to hear that? 

Q. May Isee that report? A. Yes, you may. 

= * * * 

Q. Now, I notice you have on this paper mentally defective. What 
do you mean by that. A. Well, when LQ '‘s are below 75 they are con- 
sidered to be mentally defective, a person is considered to be. 

Q. Isee. Now, at that time I believe you testified that he was 
fourteen years old? A. Yes, his chronological age was fourteen years and 
four months. 

Q. What do you mean by chronological age? A. His actual age in 
years and months. 

Q. I see. What did you find was his age from a mental standpoint? 
A. From a mental standpoint, he was nine years and four months. 

THE COURT: And what grade was he in? 

THE WITNESS: He was in the sixth grade. 

THE COURT: Sixth grade, and he started school at six, did he not? 

THE WITNESS: Yes, they do. 

* * * 
CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Well, now, he knew the difference between right and wrong, 
didn't he? A. Well, he was quite low mentally. 

363 THE COURT: Can you answer that question? Did he know the 
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difference between right and wrong, even with that low 1. Q. ? 
THE WITNESS: I feel that he did in most things. 
BY MR. FLANNERY: 

Q. Now, many people in this type, and by people in this type I 
mean people with an 1. Q. of 67, could get along in the community, they 
might not become a great scientist or a great teacher, but they can 
adjust and make their way in the community, can't they? A. : Yes. 

Q. And there is nothing you have discovered about him which would 
lead you to believe that he couldn't make an adjustment in the community 
at his level, isn’t that right? A. Well, it depends. Sometimes if things 
were over his head, so far as we say, just generally he probably would 
make errors, of course, in judgment. 

Q. Yes, but he could get along. For instance, he could probably 
operate an elevator or do something like that quite well, couldn't he? 

A. Yes, he could-- 


Q. As a matter of fact--I didn’t mean to interrupt you. ve Where 


it is just routine. 

Q. Yes. And as a matter of fact, there are many people like that 

in the community and other communities throughout this country, 
that intellectual level, who make their way in the caine within their 
limitations, isn't that right? A. Yes. 

Q. Now, with an I. Q. of 67 he would be what you calla igh level 
moron, is that what is on that report? <A. Well, we say it is a moron, 
yes. It is a higher level, because moron I. Q.'s begin around 50 to 75. 

Q. So that he was pretty well up the scale as morons g, up to 67 
instead of below 50, is that right? A. Yes. 

Q. And what would you call a person who had an LQ. of eight points 
higher, say 75? A. Well, how about a person with 80, what is he? 

A. Well, they would be what we call very dull normal. 

Q. What is considered to be normal? A. Normal? 

Q. Yes. A. Normal is 90 to 110. 

Q. And anything above 110 is considered to be? A. From 112 
and above would be superior. 
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MR. FLANNERY: I believe those are all the questions I have, 
Your Honor. 
x * * * 
ALMA LOVE GIBSON 
was called as a witness for the defendant Simpson and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 

Q. Please state your full name. A. My name is Alma Love 
Gibson. 

THE COURT: Speak closer to the microphone. 

BY MR. FOSTER WOOD: 

Q. And where do you reside? A. 1817 Fourth Street, Northwest. 

Q. And what is your occupation? A. I teach for the District 
Public Schools. 

Q. And how long have you been with the public schools as a teacher? 
A. Fourteen years. 

And at what school do you teach? A. Anthony Bowen. 

How long have you been a teacher in that school? A. Since 1949. 
Now, is that a public school? A. Yes, it is. 

What type of public school is that? A. Elementary public school. 
And do they have special students there? A. Yes. 

Q. What type of special students? A. I think the building makes 
provision for almost every type of special students, Braille, hard of 
hearing, sight conservation, retarded, and in some instances some 
emotionally disturbed children come there. 

Q. In other words, itis a special school for special types of 
children? A. In the main, yes. 

Q. Isee. Now, you know the defendant in this case, James H. 
Simpson, who sits over there? A. Yes, I do. 

Q. And was he a student in one of your classes? A. Yes, he was. 

Q. Can you tell us when that was, approximately? A. As near as 
I can remember, it was 1953 and'54. There may be some discrepancy, 
but I think those were the dates. 
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Q. And what class was he in or classes? A. He was in the class 
for mentally retarded children. | 

Q. How long was he in that class? A. I think two years; and when 
he left me, I sent him to Jefferson Junior High School potentially to be 
placed in an additional class for mentally retarded children on the junior 
high school level. 

Q. Now, in your opinion, I believe you said he was in your class 
for about two years? A. Yes. 

Q: In your opinion, what would you say was his mental condition? 
A. Well, pardon my street language, but he was ina bad way. And when 
I say in a bad way, I mean this: that despite whatever efforts he made, he 
never seemed to accomplish much. Ofttimes he would give me a piece 
of paper which he erased so many times there were holes all through the 
paper. So I mean to say as far as academic achievement is concerned, 
he might have been doing the work of a child between six and seven and 
one-half or six and nine months. 

THE COURT: Second or third grade? 

THE WITNESS: Yes. 

THE COURT: But he was in the sixth grade? 

THE WITNESS: Yes. 

THE COURT: All right. 

THE WITNESS: He was in the sixth grade by virtue of the number of 
years that he had been sent to school; and despite the child's chronological 
age, he moves up, even though he is still working on 2 lower level. 

BY MR. FOSTER WOOD: 
Q. In your opinion, was he at that time of sound mind? A. Well, 


now, apparently not, and I say apparently because Iam not a psychiatrist 
nor a psychologist; but from some of the things he did, I often wondered 
if he were of sound mind. I say that because I found him highly vulnerable 


to suggestion and ofttimes he would do things for which he might be chided 
and just say I didn't think. 


* * * | 
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CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. He knew the difference between right and wrong, didn't he? 
A. Who knows? I don't know. 
Q. You observed him. A. What? 
Q. You observed him, didn't you? A. Yes, I observed him keenly, 
to the extent-- 
Q. Well, you have seen fit to state in your opinion you didn't think 
he was of unsound mind? A. No, I didn't say that. I said I didn't know 
369 whether or not he was of unsound mind. 
Q. Oh, then you don’t have an opinion as to whether he is of sound 
mind or not, do you? +A Iam not a psychologist so I couldn't say. 
THE COURT: Can't you answer the question? You can’t say or can 
you? 
THE WITNESS: I can’t say. 
BY MR. FLANNERY: 
Q. Very well. Now, to get back to that question whether he knew 
the difference between right and wrong, what did you say to that? A.I 
don't know if he knew the difference between right and wrong, because 
some of the things that he wuld do would indicate that he didn’t know. 
Q. And other things that he did would indicate that he did know, is 
that right? A. Yes. 
Q. So you just don’t know the answer to that question not being a 
psychiatrist? A. I don’t. 
* * * 
370 CLEMENS J. TRABER 
was called as a witness for the defendant Simpson and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 
Q. Please state your fullname. A. Clemens J. Traber. 
Q. I believe you are a major in the United States Army? A. Yes, 
sir. 


151 


Q. And as a result of a subpena, have you produced the Selective 
Service Records in regards to the induction of the defendant in this case, 
James H. Simpson? A. Yes, sir. 

Q. May I see them? 

(The witness handed the records referred to to Mr. Foster 

Wood. ) 

BY MR. FOSTER WOOD: 

Q. I will try not to get these out of order. Tan eee bees tee 
those back and then ask you some questions on that. Now, Major, was 
James H. Simpson examined in relation to, for induction in the United 
States Army? A. Yes, he was. | 

Q. Can you give us the date of that? A. It was on the 25th of 

February, 1958. 

Q. And at that time was he examined both mentally sind ee 
A. Yes, he was. 

Q. And as a result, can you tell us what the findings were from the 


mental standpoint? A. As far as the mental testing was concerned, that 
is the Armed Forces Qualification Test. He made a score of three, which 
required further testing of what is known as the non-qualification language 


test. He made a score of 42, which put him in group 5, the lowest mental 
group. 
Q. What do you mean by the lowest mental group? A. Nonacceptable. 
@. And asa result of that he was not accepted? A. That is right. 
Q: Inthe Armed Services? A. That is right. 
Q. Now, I believe you testified that he was put in, what was that, 
5, Ididn't quite get that? A. That is the mental test group. It is 
broken down from 1 to 5, and any in group 5 are not acceptable. If he made 
anywhere from 1 through 4 he would be acceptable, but in group 5 he was 
not acceptable. 
Q. And what is the score that is necessary to be diiniiel on that mental 
test to be accepted? A. The minimum score is 10. 
372 Q. And what was his score? A. Three. 


* * * 


Washington, D. C. 
Monday, November 21, 1960. 
x * * 


EDWIN H. FUCHS 
x * 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 

Q. Will you state your full name? A. Edwin H. Fuchs. 

Q. Where do you reside? A. Silver Spring, Maryland. 

378 Q. What is your vocation? A. Iam a research psychologist for 
the Department of the Army. 

Q. How long have you been with the Department of the Army as a 
psychologist? A. About fifteen years. : 

Q. Ihand you a paper which is marked defendant's Exhibit No. 1 
and ask you what that represents. A. This isa record of induction 
which is normally a record of the accounts of the evaluation of the selective 
service registrant who appears for evaluation, to see whether he is 
eligible for induction. 

Q. Now, at that time are they given certain tests? A. That is 
correct. 

Q. What is the nature and type of those tests? A. The primary 
tests used to tell whether the man meets the requirements of eligibility 
for military training is the Armed Forces qualification test. It is here 
abbreviated as AFQT. 

Q. And just what type of testis it? A. This is a test which has 
been developed because it shows relationship, in its course through the 
performance of men in military training in whatever services they get 
into, and the type of material includes vocabulary, arithmetic questions, 
questions involving ability in special relations and some mechanical 
aptitude questions. 

Q. Now, how are they graded in that test? How are they marked? 
A. Well, the number of right and wrong scores are counted and evaluated. 
The result is converted into what we call percentile scores. 
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Q. What are those percentage scores? A. The percentile scores 
show the man's relative circumstances with respect to scores on this 
test in a standard population. That is, our best estimate of a cross sec- 
tion of the mobilization statement for the young men of the appropriate 
age category. | 

Q. This is the results of the test of James H. Simpson, I believe? 
A. That is what it is marked. | 

Q. And what were the results of those tests? A. His percentile 
score in the AFQT shows it as 3, 30 per cent. 

Q. Three? A. That is correct. 

Q. How high--what does three mean, what does it ecceutin? A. It 
means that in our standard population, he is better than 3 per cent and 
poorer than 97 per cent of that group. | 

Q. And to be accepted in the Armed Services, what is the score? 

A. The minimum score is ten. 

Q. Does the score go up to 100 per cent? A. That is coprect It 
goes from zero to 100. 

Q. And some make 100 per cent? A. That is correct. | 

Q. Andvarious scores? A. Roughly 1 per cent-- 

Q. I see, and was he rejected for military service? A. He should 
have been with this score. He is marked "Failed Mental Test Only" 
which would indicate he was rejected. 

* * * 
CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. What was his intelligence quotient? A. These tests are not 
clinical questions. We do not compute intelligent quotients. | 

Q. What are the categories, the four? A. The four types of 
material which enter the test are verbal and arithmetic. ! 

Q. That is vocabulary? A. Vocabulary, that is right. Arithmetic 
problems, spacial relations questions. 

Q. What is that, space relations questions? A. Well, it is the 
general area of the ability to visualize materials in relation to each other. 
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The particular types of questions that I believe were in this test were 
mostly of the type in which, if we had a group of blocks glued together and 
they were turned around would you recognize which was the same set. 

We had given him a picture of them in one figure in one direction and then 
we show these pictures, one of which is the same set and the other three 
are different. They are observably different to someone who can make the 
discrimination and this is the type of thing I have in mind in spacial re- 
lations. : 

Q. It is one way of detecting a person's mechanical aptitude? A. Itis 
related in part to mechanical trainability, correct. 

Q. What is it called? A. I call it mechanical aptitude. It is the 
ability to identify tools or materials used in various kinds of mechanical 
occupations. 

Q. Now, did you personally give this man the test? A. I do not 
give it. I only do research on it. 

Q. You can only interpret what the score means; is that right? 

A. I know what the research has shown it to be related to. 

382 Q. Isee. So, you would not be able to say now, would you, whether 
this defendant Simpson knew the difference between right and wrong? A. The 
test is not pertinent to that. No, this is not a test of ability to judge values. 

Q. And it is not a test to necessarily reflect the presence of mental 
disease, is it? A. It is nota clinical test. That is correct. We are not 
concerned with whether it shows brain damage or anything of that sort. 

We are only concerned with this man’s trainability and why, we do not care. 

MR. FLANNERY: No further questions. 


s * * 


WILLIE LOUISE WESTON 
* * 
DIRECT EXAMINATION 
BY MR. FOSTER WOOD: 
Q. State your fullname. A. Willie Louise Weston. 
Q. Now, keep your voice up so that we can hear you. Where do you 
live? A. 3929 - 13th Street, Northwest. 
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Q. Now, are you related to the defendant Simpson in “ case? 
A. Yes, Iam. 

Q. What is your relation to him? A. Iam his aunt — foster 
mother. 

Q. Did you know--and of course his mother was your sister? A. 
Right. 

Q. Did you know his father? A. Yes, sir. 

Q. Was his father--when was the last time you saw his | father? 

A. 1949. 

Q. And was his father here in Washington at the time he was born? 

A. He was not. 

Q. And has he been heard from since? A. Well, I went home in 
1949 and I--to bury his sister, and I met him then. 

Q. At the time of his birth, the defendant here, James H. Simpson, 
was he then abandoned by his mother? A. At the birth he was, andI 
taken him after birth. He was about a month old, or six weeks old, I 
guess. 
Q. You will have to speak a little louder. A. Well, I guessa 
month old, six weeks old, or something like that. 

Q. Then you tookhim. A. I taken him. 

Q. And you raised him? A. I raised him. 

Q. And did he live with you up until the time of his pee charged 
with this crime? A. No, he didnot. He lived with me up until 1958, 
and then he went and stayed with his mother so--and another sister of 


mine, because I did not have a house. They taken my house and I did 


not have one. I was rooming. 

Q. Now, did you send him to school? A. Yes, sir. 

Q. By the way, was he ever arrested or in trouble prior to the time 

he was arrested and charged with this crime? A. No, he wasn't. 

Q. Did you ever have any trouble with him? A. No, he couldn't 
learn, or something. The teacher would send for me when he went to 
school and asked me to help him. I told her I helped him all that I could 
but it just seemed he could not learn. So, finally, they sent for me to 
come down to school and I went down. They said they were going to transfer 
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--I forget what they call it--a special class for the children that could not 
learn and he was taken completely out of the other grade. 

Q. Did he go to that school for a period of time? A. Yes, sir. 

Q. Then there came a time that he stopped school? A. And he 
went out and his teacher kept him in there for, I don't know--four terms, 
Iguess. She said she would try him in junior high and see how he would 
do. 

Q. Now, then, did he have any trouble with his playmates as a child 
or boy, either? A. Well, he was awfully weak. He always was a very 
weak child and the children always got everything they wanted out of him. 
He would just give it over to them. He was just a weakling. 

I don’t know--I tried to reassure him, but I didn't do any good. 

Everything that he had that anybody wanted, the children got it off of 
him. I would buy him things and he would take them out and never bring 
them back. I had that trouble with him. He was a weakling. He never 
give me any trouble, fighting or being mean, Or anything. He was a good 


boy, but just weak. He was a good child. 
* * * * 
DAVID J. OWENS 
a witness in rebuttal, having been duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Please state your name. A. David J. Owens. 

Q. And are you 2 medical doctor and psychiatrist? A. Yes, sir. 

Q. Are you on the staff of St. Elizabeth's Hospital? A. Yes, Iam. 

x * * * 

Q. * * ** Now, Doctor, did there come a time when James H. 
Simpson, the defendant in this case, was sent to St. Elizabeth's Hospital 
recently for the purpose of having a mental examination? A. Yes. 

Q. And when did Simpson arrive at the hospital? A. He was ad- 
mitted to St. Elizabeth's Hospital on April 14th, 1960. 

Q. Very well. And how long did he remain there for the purpose 
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of that mental examination? A. He remained at St. muzabets fora 
period of 90 days for observation and examination. | 

Q. And did you participate in that observation and pevehatrie 
examination of Simpson? A. Yes, I did. 

Q. Now, as a result of your observation and examination of this 
person Simpson, did you come to any conclusion as to whether he was 
suffering from a mental disease? A. Yes, I did. 

Q. What was that conclusion? A. In my opinion he was not suffering 
from a mental disease. 

Q. All right. Now, were tests made to determine his intelligence 
quotient? A. Yes. 

@. What did those tests reveal? A. That he was mae from 
borderline intelligence but not of sufficient degree of impairment to 
warrant diagnosis of mental defectiveness. ! 

Q. What was his 1.Q., do you recall? A. 67. 

Q. Very well. A. With probable maximum of slightly higher than 
that. 


Q. In your opinion, was he suffering from mental disease on De- 
cember 5, 1959? A. No, he was not. | 
Q. Ora so-called mental defect on December 5, 1959? A. No. 


Q. And would you say therefore, that in your opinion that any 
criminal act that he might have performed on December 5, 1959, was 
not the product of a mental disease or defect? A. Well, it: could not 
have been in my opinion, because he had no mental disease or defect. 

* * * * 
CROSS EXAMINATION 
BY MR. FOSTER WOOD: 

Q. Doctor, you spoke of this intelligence test that he had a rating 
of 67. A. Yes. 

Q. That rating of 67, how high--what score could a person attain 
on that test, that type of test? A. The maximum? 

Q. Yes, the maximum. A. It would depend on the individual but I 
would say usually in a general use level 140, 150 is one of the maximum 


levels of IQ you ever see. 
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Q. Now, we will say that is the maximum. What is the average 
normal individual, what would his rate be? A. Usually around 120. 

Q. ‘That would be an average individual. A. 110 to 120 would 
probably be a fairer classification for average. 

Q. Now, what is meant when you speak of a person saything they 
are a moron; what do you mean by that? A. Well, actually borderline 
means that they are below average, they are below dull normal, which is 
another classification but yet they are not impaired, there is no impair- 
ment in their intellectmal ability, not sufficient at least to warrant diagnosis 
of being defective or being a mental defect. It is right in the group where 
it is closer to being a mental defective than it is of being-- 

Q. You are speaking of a borderline? A. Yes, a borderline. 

Q. Amoron. In other words, a moron is a person below dull 
normal? A. That is correct. 

Q. But they still do not have what you term a disease of the mind? 
A. That is correct. 

Q. Now, what score--what score would you put a moron in? 

A. Well, I think it is difficult to say a certain figure of such, such as 

70 or 50. That IQ indicates that an individual is suffering from being a 
moron or below 50, he is an imbecile and between 25 and 50 and below 25 
an idiot. 

I think it is difficult to class according to the figure, the exact 
figure to class an individual as to what type or what class of a mental 
defective he may be because, in addition to the 1Q, that is the numbered 
1Q 67 or 47, there are other factors that we take into consideration be- 
sides the psychological results of an intelligent quotient, that is, we 
consider the individual’s appearance that he makes; the stability of the 
individual, his ability to take care of his needs; his ability to adjust in the 

hospital, his relation with other people, not only the patients but 
the physicians on the service; his command of vocabulary, his work; his 
work history on the outside, his ability to perform ward assignments. 
All of these factors are taken into consideration in arriving at an actual 
level or class to place the patient in as to whether he is a moron, idiot, 
or imbecile. 
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Q. Well, is it not commonly--do they not ordinarily say that a 
person below 70 is classedasa moron? A If one had an 19 below 70, 
usually he would be classed as a moron, but you take into consideration 
all of these other factors also which I mentioned. 

Q. Now, doctor, when James H. Simpson was over there, he was 
there about 90 days, was he not? A. Yes, sir, he was. 

@. And you observed him very frequently? A. Well, I observed 
him an adequate number of times to arrive at an opinion. 

Q. About how many times was that? A. Ido not recall the exact 
number. I probably saw him, myself, possibly once or twice for an 
interview. I was in the medical staff conference that we held which lasted 
approximately an hour to an hour and a half on each patient. — 

In addition, I had hospital records, the examinations of other phy- 
sicians available to me, as well as the nursing notes that were available. 

Q. So that your basic testimony--you have based your testimony, 
your opinion not alone on your two or three times that you interviewed him, 
but on these reports that you got from others? A. Well, Iam basing 
my opinion, my final opinion on everything I knew about the individual 
whether it was from my interviews with the patient, IQ examination by the 
psychologists, but everything that I knew about the patient. 

Q. Now, doctor, did you know what his behavior was out at St. 
Elizabeth's? A. Yes. 

Q. What was it? A. He made a satisfactory Aajoatitinit on the 
wards. He was in no difficulty, that is, as far as management problems 
were concerned. He adjusted well with the other patients. | 

He spent his spare time engaged in various activities mainly watching 
television, listening to the radio or social listening with other patients. 

In general, what we consider an adequate hospital adjustment. 

Q. You had no trouble with him? A. None, atall. — 


Q. From your examination and from your reports you would not 


say that he was a vicious person, would you? A. From the three months 
that he was at St. Elizabeth's Hospital, considering that period of time, I 
would not. 
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Q: When you speak of a mental disease, what do you mean by that? 
A. Well, by mental disease we usually have reference to an illness that 
is either a functional or organic damage, that has a functional or organic 
damage to the nervous system. Like functional with the differential be- 
tween functional and organic. In an organic disease, there is actual struc- 
tural change in the brain, that is, sach as a physical defect. A functional 
disorder, a functional disease of the individual, there is no structural 
change in the brain. It is only ona functional basis and with our present 
state of knowledge for that that we have, we can not localize any cause for 
this mental illness. 

Now, 2 defect, a mental defect to differentiate it from the mental 
disease or an organic or functional damage, 2 mental defect is usually due 
to some condition due to brain damage. It may be an idiopathic condition 

in which we do not know the cause of the defect. But it is a con- 
dition that exists from birth and it is usually either caused from injuries 
sustained prior to birth of the individual, or at birth or shortly after birth, 
before he reaches a full mature development intellectually. 

Q. Now, Doctor, a moron does not have a diseased mind ordinarily. 
I mean a moron could have one but ordinarily would you say that the person 
that is a moron, does he have a disease? A. No, we usually speak of 
this as being a defect. 

Q. Adefect? A. Yes. 

Q. Now, so that you would say that a moron from a mental stand- 
point was a mental defect? A. Yes. 

Q. And, of course, there is different degrees as far as morons 
are concerned and low moron and high moron depending on what the tests 
show? A. It would depend on what the tests showed as well as his 
ability to adjust in the community or at the particular time. 

Q. Now, as I understand it, Simpson's mental test had a rating of 
67. <A. Yes. 

Q. However, in the institution at St. Elizabeth’s where he was under 

observation, he adjusted well with the other patients there? A. Yes, 
he did. 
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Q. And he adjusted well as far as the attendants and nurses and 


doctors were concerned? A. Yes. 

Q. And he cooperated? A. Yes. 

Q. So that although he tested only 67 on this test that was given 
him, this IQ test, yet in arriving at your conclusions you also took into 
consideration that he adjusted well to his surroundings and the people 
around him, etc. A. 1 took that into consideration, yes. 

Q. Now, a person with his IQ, are people of that type easily led 
by others? A. Yes. 

Q. And if they are associating with good people you will find, won't 
you generally find that they will not get into trouble and they will more or 
less lead a good life if their associates are good and lead them properly? 
A. Certainly, they would make a more stable type of adjjustnent if they 
are associating with so-called good people. 

Q. And let us assume, for a moment, that a person who has an IQ 

of, say, 67, if they associate with bad people, or wicked people, 
they would be more likely to be led into wicked ways than a person with 
a much higher IQ? A. Yes. 

Q. And those types of people more or less go along a whomever 
they are associating with? A. This frequently occurs, yes. 

Q. In other words, they lack the will power to say no. A. Well, 
rather than say will power, I would say that they lack the ability to make 
very good decisions; their judgment is impaired to a limited extent. 

Q. Now, would you say that the judgment of James H. ‘Simpson is 
impaired to a limited extent? A. Well, I would have to say he does not 
have the judgment that would be with an individual with an IQ of 110 or 
some outstanding college professor, however he was. However, he has 
the ability to make judgment decisions about things that should be done or 
should not be done. 

MR. FOSTER WOOD: No further questions. 

REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Simpson knew the difference between right and wrong, did he 

not? <A. In my opinion, he did. 
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MR. FLANNERY: That is all. 

* = * 
(The jury retired to the jury room. ) 

THE COURT: Have you any prayers? 

MR. FLANNERY: No, your Honor. You will give the usual prayers, 
I know, on first degree murder and second degree murder. 

THE COURT: I have gone over all of the prayers that have been 
tendered by Mr. Wood. They are all covered, Mr. Wood, in the instruc- 
tions I have already prepared and Iam going to refuse them on that ground. 

MR. KENNETH WOOD: May I ask, your Honor, whether or not we 
can put it this way, that all of my prayers will be covered in substance by 
your Honor’s charge? 

THE COURT: Yes. 

And if you deem them not to have been covered after the instruc- 
tions have been read, you may make your objection or gake your exceptions. 

MR. KENNETH WOOD: I would like to ask that sometimes we 


lawyers in our discussion of a case with the jury like to refer to certain 
instructions that your Honor is going to give so we can better make our 


point. Would your Honor-- 
* * * * 


404 MR. DIETZ: I have two things I would like to discuss with your 
Honor this morning. 

THE COURT: You may do s0. 

MR. DIETZ: On behalf of the defendant Williams, may we join in 
all of the proposed instructions that were submitted to the Court by Tuber- 
ville and Tuberville’s counsel? 

405 THE COURT: There will be the same ruling. Ihave those sub- 
stantially and if you do not think so, you can make your record after they 
have been given. 

MR. DIETZ: Now, your Honor, this counsel made motions to the 
Court for judgment of acquittal at the close of the Government's case. At 
that time your Honor under the decision of Curley vs. United States, was 
pound to give the greatest weight to all the testimony in favor of the Govern- 


ment. 
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Now, at the close of all of the evidence counsel will again make the 
motion to the court for judgment of acquittal and I would like to-- 

THE COURT: As to your client? 

MR. DIETZ: As to my client Williams only. I do not: have anything 
to do with any of the other two. 

THE COURT: I understand. Let the record show that each of you is 
talking for his own client. | 

MR. DIETZ: Yes. Now, your Honor, as far as my motion for ac- 
quittal on count 1, the common law count of first degree murder. 

THE COURT: Is this a repetition of the argument you made? 

MR. DIETZ: No. Over the weekend I felt that, to do all justice 
to my client in this court in having been appointed to defend this man, I 
went to the library and did a little bit further research on it. 

Now, Ihave six points as far as Count 1 that I would like to bring 
to your Honor’s attention. The first one is at this point of the proceeding 
after all of the evidence, to this counsel there seems to be no evidence 
having been brought in that there was any agreement which encompassed 
the common purpose or intent to actually kill Ollie Bowman, 

THE COURT: How can you tell what is in another person's mind? 
That has to be judged by circumstances and actions. 

MR. DIETZ: All right, your Honor. If I might state’ to your Honor, 
this is brought out in the Collazo vs. U.S. case, 90 Appeals D.C. 241 
at page 247 and 245. 

Now, as I understand it, the only testimony as to the meats of this 
man Bowman was to the effect that it came from Cyprian Lucas, and was 
to the effect that first Tuberville hit this man and then afterwards said to 

407 Williams that this Bowman was trying to get away and then this 
Williams was supposed to have straddled Bowman and hit him and kicked 
him. 


Certainly happening that way so rapidly, I do not see that the evidence 
should be weighted to the finding that there was any agreement between 
Tuberville and Williams or between any of them. 

THE COURT: It is a matter of an accomplice; it is not a matter of-- 


isn’t it a matter of an accomplice coming in--two or three of them-- 
they were all together. 

MR. DIETZ: Under aiding and abetting. I feel, your Honor, I 
have to make that point. I have made it and your Honor has ruled. 

The second point goes to the same question. It is practically the 
same but a little bit different, that there is no evidence that this man 
Bowman was purposely beaten. In other words, the only evidence, as 
this counsel sees it, is that they intended to beat this man up to prevent 
him from running away but not to kill him. 

THE COURT: That will be a matter for the jury. 

MR. DIETZ: That is also in the Collazo Case. Now, since this 
first count charges first degree murder with premeditated malice, de- 

408 liberate, purposely and with premeditated malice, this counsel would 
like to argue to your Honor that this first degree murder be stricken from 
the first count and be reduced to the second count on the basis of the 


Fryer case. 


THE COURT: The jury will be properly instructed and if it does 
that in its wisdom, that will be a matter for the jury. 


MR. DIETZ: It is a matter-- 

THE COURT: I am not going to--That is up to the jury. 

MR. DIETZ: May I say, your Honor, I know you are not going to 
reduce it but I feel I have to make these points. 

THE COURT: You are making your record and making it well. I 
will say that for you. 

MR. DIETZ: If the Court please, in the case of Fryer vs. United 
States, and also your Honor, under the two cases to the point that there 
must be some period of time elapsed for these people to actually have 
thought of this scheme, this premeditation. 

THE COURT: The jury will be properly instructed on that and one 
of Mr. Wood's instructions went to that very point. 

MR. DIETZ: Yes, it did. 


* * * * 


THE COURT: By the way, with respect to Count 2 and count 3, Mr. 
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Flannery, I would like to hear you on those. Iam a little worried about 


them. 
MR. FLANNERY: Yes, your Honor. I reflected on this matter 
over the week end and I have read that transcript rather carefully and 
I have come around now to the view that if it is agreeable with the Court, 
I would like to proceed to the jury on count 1 and not to go to the jury on 
counts 2 and 3 because I think Mr. Wood's point he made last week is 
well taken. | 

THE COURT: I have been thinking about it and that is why I brought 
it up. Iam worried about it. 

This relieves me of my worry and I assume we--this will be all 
right with Mr. Dietz and Mr. Wood. | 

MR. DIETZ: I would say, I was about to make such a motion re- 
garding counts 2 and 3. 

THE COURT: They are out. 

MR. DIETZ: Now, as far as count 4 of the indictment, your Honor, 
this is the one that charges these defendants with assaulting this lady with 

intent to rape her. This counsel moves the Court to enter a judg- 
ment of acquittal as to that count upon the ground that all the testimony 
regarding Williams was not any attempt to rape or assault with intent to 
rape or actually that he consummated the rape. Therefore, he is not 
guilty of the assault with intent to rape but of rape itself. And, as to 
Count 5, through Count 9, I make the same motion that I made at the close 
of the government's case, that there was insufficient evidence to sustain a 
verdict and ask you to enter a judgment of acquittal on those counts. 

* * * * 

MR. DIETZ: With the exception of counts 2 and 3. 

THE COURT: They are out. 

MR. DIETZ: Will the Court enter a judgment of acquittal as to 
counts 2 and 3? 

MR. FLANNERY: No objection. 

THE COURT: Very well. The record will so show. ; 

MR. KENNETH WOOD: May I ask, your Honor, with aeeer to 
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counts 4 to 9, inclusive, that your Honor charge the jury on simple 
assault in as much as this is a lesser included offense and they find the 
defendants were guilty of simple assault in those counts rather than the 


felony counts. 

THE COURT: I doubt very much that the record would sustain a 
thing like that. What do you have to say? 

MR. FLANNERY: I have no objection to the charge, your Honor. 

THE COURT: We can charge simple assault under what counts, 
Mr. Wood? 

MR. KENNETH WOOD: From the 4th to the 9th, because they are 
all assault counts with a deadly weapon. Mayhem and assault with intent 
to mayhem. 

THE COURT: Very well. No objection on the part of the Govern- 
ment. Now, is that everything, gentlemen? 

MR. FOSTER WOOD: Of course, I move for acquittal on all counts 
of the indictment. 

THE COURT: That is denied. 

ME. FOSTER WOOD: May it please your Honor, J have two instruc- 
tions which Iam going to ask your Honor to give on the question of insanity. 

THE COURT: Give them to my clerk, please. Now, is that every- 
thing, gentlemen, before we arrive at oratory? 

MR. KENNETH WOOD: All, as far as lam concerned. 

THE COURT: Each one of you men, of course, are bound to argue for 
your defendant and there will be, necessarily, some overlapping but I wish 

you would not make it extreme, and direct your arguments to the jury 
with respect to your own clients principally. 

* * * 
(At the Bench.) 

THE COURT: The Court refuses to give defendant Tuberville in- 

struction 1 as covered. 

MR. KENNETH WOOD: Will your Honor wait until I get my copies. 

THE COURT: Oh, yes. 

MR. FOSTER WOOD: Can I say something for the record? My 
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client sent for me this morning and said he understood your Honor had 
granted his motion. 

THE COURT: Refused as covered. With respect to the defendant 
Tuberville instruction 2, it is refused as covered and also since counts 2 
and 3 will not be before the jury. 

MR. KENNETH WOOD: Yes, sir. 

THE COURT: Tuberville instruction 3 is refused as covered. Tuber- 
ville instruction 5 is refused as covered. No. 2 is out. | 

MR. KENNETH WOOD: How about 4, your Honor? 

THE COURT: Wait a second. On 4 it is refused as covered. 

MR. FLANNERY: That one is granted in substance. 

THE COURT: Oh, yes, it is granted in substance. With respect to 
Tuberville's tendered instruction No. 5, with respect to the second count, 
that is out. 

MR. KENNETH WOOD: That is out. 

THE COURT: The same defendant's instruction 7 is refused as 


covered which means substantially granted and the same ruling 
with respect to Tuberville's tendered Instruction No. 8. 


MR. KENNETH WOOD: Just a minute, your Honor. 

MR. DIETZ: How about Instruction 6? 

MR. KENNETH WOOD: That is the third count. We do not have to 
worry about that. Now, your Honor's ruling on 7 was what, sir? 

THE COURT: Refused as covered. 

MR. KENNETH WOOD: And 8 was the same? | 

THE COURT: Yes. | 

MR. KENNETH WOOD: May I ask this now, your Honor? Here now, 
all of our instructions will be covered by your Honor’s charge? 

THE COURT: Yes, and if you think you are not covered, I always 
call you up to the Bench to ask if you are satisfied, so you can make your 
record. This is a capital case, you know. 

MR. KENNETH WOOD: Yes. 

THE COURT: With respect to the tendered instruction No. 1 on 
behalf of defendant Simpson, refused, as covered. 
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With respect to the tendered instruction 2 on behalf of the same de- 

fendant, that is refused. The mental deficiency instructions cover all 
416 material phases.and what you have stated in here is a good matter 
for argument. 
MR. FOSTER WOOD: Thank you, your Honor. 
(In open Court.) 

THE COURT: The Government may present its opening argument. 
ARGUMENT ON BEHALF OF THE GOVERNMENT 
* * * * 

MR. FLANNERY: * * * * Now, we know further from the evidence 
given in this case by one Thomas Davis--do you remember, he was the 
young man who was in charge of the liquor store not far from this lot-- 
we know from his testimony that Tuberville and Simpson chased some 
individual into his liquor store. I have the benefit here of a transcript 
in this case. The proceedings have been taken down by the reporter from 
day to day in order to refresh your memory and I refer briefly to Thomas 
Davis’ testimony. He testified that Tuberville came to his store first 
and then later on Tuberville; two fellows came back, one of them being 
Tuberville and the other one being Simpson, and he identified both of these 
individuals and on page 18 of the transcript in this case I asked these 
questions of Mr. Simpson--of Mr. Davis. 

"Now, when Tuberville and Simpson came to your store 
at that time what did they do or say? A. Well, when they 
come in, one had a handful of bricks. 

"Q. Who had the handfull of bricks? A. Tuberville. 

"Q. All right, and the other one had a piece of wood in 
his hand. 


"Q. When you say ‘the other one,’ do you mean Simpson? 

A. Yes, sir." 

And, of course, he told these people to leave and we know further 
taking up the evidence that a short time later, Tuberville, Simpson and 
Williams appeared on this lot right in back of that liquor store, and we 
know that at that point these three people as I say, were seated around 
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around the fire, minding their business. The three defendants walked up 
to them and began this savage attack. We know, from the testimony of 
Lucas, what happened and again to refresh your recollection, if I may 
refer briefly to this transcript of the proceedings in this case. 

MR. KENNETH WOOD: Your Honor, I think for the record and I 
certainly hate to interrupt my friend, Mr. Flannery--I take the position 
that it is not proper for counsel in any case, in his closing argument, to 


read from the transcript to the jury. 

THE COURT: The Court disagrees with your objection, Your ob- 
jection is overruled. | 

MR. KENNETH WOOD: May I state further, so the record will be 
clear, the precise point that Iam objecting to is that it is the jury's 
recollection of the testimony that governs here and not what the transcript 
says. 

THE COURT: It may be refreshed by government staal by reading 

from the transcript. Your objection is overruled. 

* * * * 

MR. FLANNERY: * * * * The 6th count in this indictment charges 
that two of the three defendants did wilfully and maliciously disfigure 
Rosebud Bunn by means of assaulting her with pushing sticks, burning 
fagots in her face, with burning her about the face and breasts. 

Now, you heard the testimony of that witness admittedly as far as 
Simpson is concerned, said she does not--is unable to identify Simpson. 
There is no direct evidence that Simpson did actually participate in the 

torture of this woman after they had made the assault with intent to 
commit rape. But you have heard from the evidence in the case the three 
of them were there, they were participating in this thing, aiding and abetting 
each other. ) 

* * * * 
ARGUMENT ON BEHALF OF DEFENDANT TUBERVILLE 

MR. KENNETH WOOD: May it please the Court, and Ladies and 
Gentlemen of the Jury: Iam going to address you on behalf of the de- 

429 fendant Tuberville only. I was appointed by this Court to represent 
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Tuberville and if I allude to any of the other defendants in any argument, 
it is only because it has a direct effect on how the evidence in this case 
affects Tuberville. 


* * * * 


CLOSING ARGUMENT ON BEHALF OF DEFENDANT 
SIMPSON 


MR. FOSTER WOOD: May it please Your Honor, and ladies and 
gentlemen of the jury: 

As Mr. Kenneth Wood said, I also repeat I represent one defendant 
here, and my sole interest in the case is as his attorney. I trust that if 
at any time I may allude to any other defendant in this case that nothing I 
may say will in any way effect your verdict for or against the other de- 
fendants. It may be in my argument that I might have to refer to other 
defendants. However, it is directed solely in defense of Simpson. 


* * * * 


CLOSING ARGUMENT ON BEHALF OF 
DEFENDANT WILLIAMS 

MR. DIETZ: If it please Your Honor; ladies and gentlemen of the 
jory: 

I am here as advocate for the Defendant Williams. That means that 
I have been appointed by the Court to come down here and do the best I 
can for him. 

Now in my arguments, if I should refer to anything relating to the 
facts in this case, right at the beginning I want to warn you that I am still 
advocating my defendant's position and I might see things a little bit dif- 
ferentiy than the way you see them. 

So please keep in mind that it is your recollection of the testimony, 
the evidence that controls here, not mine, not Mr. Flannery's, because 
he is an advocate for the Government, not Mr. Wood or Mr. Wood. 

Now your purpose is just one, and that is to find the facts of this 
case. This able Judge will give you the instructions of what law you must 

follow. But your decision on the facts is final. No one else can 
tell you, not even the Court can tell you how to find the facts. This is your 
job. The Judge instructs on all the law. 
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Now in the instructions every Court in our country will have to tell 
you it is our law that every defendant is presumed to be innocent and this 
presumption stays with him until it is pushed aside by proof cS a 
reasonable doubt. 

Why is this important? This Defendant Williams did not take the 
witness stand. The Court will instruct you he does not have to because he 
is presumed to be innocent and you may not infer anything by his not taking 
the witness stand. | 

That word "infer" becomes very important in this case because the 
Courts generally instruct juries that from facts, testimony that you find 
to be facts, you may draw inferences. You may not conjecture, speculate, 
but you may draw inferences. 

Well, what is an inference to be drawn from some facts? I heard a 


pretty fair example, if I can take a couple of minutes of your: ‘time now 


to try to explain it to you, and how I think it is important in this case. 


Suppose one of the witnesses was to testify, and he came in that 
door and one second later he left that door. That's his teseinony. Now 
from that testimony what may you infer? 

This is quite a distance, from one end of the courtroom to the other. 
You are going to have to say, if it only took him one second, I find this to 
be a fact, one second — I may infer that that man was running, and 
running rather rapidly. 

Well how does this word conjecture come into it? We say wait a 
second, what did he do about those doors there? Did he jump them? 

Did he push them aside? This is something that comes under the word 
conjecture. You just have to speculate; you have to guess, and it is not 
fair to guess in a criminal trial. Inferences you may draw; but guess you 
may not do. 

Now ladies and gentlemen of the jury, there was quite a bit of testi- 
mony in this case. You had two eye witnesses to this affair. I would like 
to direct your attention to some of the testimony as it appears in the 
transcript. 

Now ladies and gentlemen of the jury, when I read from this, this 
is the official transcript, but even this is not binding on you.’ If your 
recollection differs from anything I read out of here, it is still your 
recollection that governs. 

Now what happened? What really happened? Let's step back a 
second and consider all the testimony. Let's make a picture in our minds 
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of what happened here. 

We have without any question these three people on the lot in front 
of this fire. Now the character, the nature of these people, this is not 
important. Iam not here to throw stones at these people, to throw mud. 

I am not going to call this lady Rosebud Bunn or Cyprian Lucas, I 
am not going to call them drunks. They lived in the asphalt jungle down 
at Third and M. If they were people that came from that neighborhood, I 
am sure it wasn't from their own choosing. 

But what just did happen? Here these three people are. And then 
something happened on a corner, something not even related to these three 
people. Some man got hit in the face with a wine bottle. He was hurt. 
He was taken to the hospital or put under arrest, and someone else ran 
through the lot. 

You remember that testimony? That there was one man who had 
run through earlier and other men that came through after him. 

Now ladies and gentlemen of the jury, all the testimony was that 
three men or two men, I think the lady said two men, Mr. Lucas said 
three men, had come running through the lot after this one man with the 
boots on. I think his name was Tucker, the one that eventually ended up 
in the whiskey store hiding on the floor crying. 

It was dark that night. I don’t think that there is any reasonable 
way to say that these are the three men that were chasing Tucker. But if 
they were--because afterwards we have testimony that two of these men 
appeared at the liquor store trying to get after Tucker--but if they were, 
it still had nothing to do with what happened on the lot at the fire to Olie 
Bowman, Rosebud Bunn and Cyprian Lucas. 

Well we get this picture of these men going through there and 
eventually these defendants coming to the fire. What happened at the fire? 
This is what you are here to decide. 

Now at Page 68 of the transcript, this gentleman Lucas was testifying, 
question by Mr. Flannery: 

"Q. Then what happened? A. Well, one of them nodded 
at Rose and got Rose and carried her around the house. 
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"Q. Did you see the man who carried Rose around the hause, 
did you see him here today? A. Yes, sir; two of them. One 
stayed with us. ! 

"Q, Step down and point to them." | 

Then, The Court: "Step down and point to the men you recognize." 
Then the witness came down over here so that there wouldn't be any mis- 
462 take. He put his hand on the shoulders of one of the men. 

Mr. Flannery said: "Put your hand on their shoulders. 

For the record, who is that?" 

Mr. Wood said: "It's Simpson." 

Mr. Flannery said: "Who is this one. Williams. May the 
record indicate the witness has placed his hand on the Defendant 
Simpson and the Defendant Williams?" | 
All right. What may we infer from that? That is was 5 Williams 

and Simpson who took this lady, not forcibly, not forcibly, not against 
her will, that took her behind the shed so they could have 2 little bit of 
privacy. That is a fair inference. 

Now I know that this lady testified at one point that it was Tuber- 
ville who grabbed her arm and twisted it. She added that, even though 
Mr. Lucas who was thoroughly questioned about it said she walked peace- 
fully with these men, walked around the shack. 

But she said that he twisted her arm. I recall that, twisted her 
arm behind her. It was supposed to have been Tuberville that took her 
around the shed. 

Now if I might just question her credibility. Rosebud ' ‘Bunn, what 
weight can you give to her testimony? Now this lady was drinking that 
day. Now I don't know what effect one of these water glasses or water 


cups, maybe two-and-a-half or three ounces of gin and a little bit 
of wine, is going to have on this particular woman. 

I don't know that much about her. If she was drunk the night before 
I would say maybe if she took a glass of water that would start her off 
again. This is all she admitted having. 

Now how well, taking that in mind, do you think she remembered 
the facts as they occurred that day? Ladies and eerees ‘of the jury, 
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this is of utmost importance because we have in the balance, on what you 
decide as the facts here, we have in the balance the lives of three men. 

Now in her testimony Rosebud Bunn one day said "Williams took 
me by the head and put it in the fire." The next day she said "Tuber- 
ville took me by the head and put me in the fire." 

Qne man only could have done this, not two of them. Then after 
further examination she changed and reversed herself. Now I ask you, 
be fair. Is this the type of testimony that you would see someone go to 
the electric chair upon? 

This is it, because this is a question of first degree murder, and 
as Mr. Flannery told you right at the outset, we are dealing with the 
electric chair. Upon her testimony that you heard, would you like to see 
anybody lose his life? 

464 Now getting back to Mr. Lucas’ testimony, I had been reading on 68. 
Mr. Flamery questions, Page 69: 
"Q. Now what did the two fellows you just put your hand on, 

Simpson and Williams, what did they do? A. They were around the 

corner with Rose at the time. The other gentleman was the one 

that beat Ollie.” 
Then I said, "I can’t hear." The witness repeated: 
"This other gentleman was the one that beat Olie." He said, 

"He was trying to get away.” 

Question by Mr. Flannery: 

"Q. Who beat Ollie? A. That man. 

*Q. So there won't be any mistake, step down here and put 
your hands on his shoulder.” 

And then the record reflected that he put his hands on Tuberville. 

Now here we are looking at this big picture again. Where is 
Williams when this beating of Tuberville is going on? Where is Simpson? 
If anything, they are around behind the shack having nothing to do with it. 

Well, further on, at Page 91, when Mr. Wood was cross examining 

465 the witness-~-you will have to pardon me, I am a little slow getting 
the pages out. Page 91, cross examination by Mr. Wood: 
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"Q. All right. Now, when Olie and Tuberville came back to 
where you were, what happened? A. He struck Olie again and this is 
the time Olie passed out. 

"Q. Wait a minute.” 

Then the Court tells the man to speak more slowly and he continues, 
Witness Lucas continues: : 

‘We pulled out around the house and hit Olie. When he hit 

Olie that time Olie slumped and Olie never budged." 

Mr. Wood said: 

"Q. Yes, Iunderstand. He hit Olie and knocked Olie down? 

A. Yes, sir. Olie passed out. That's alll know." 

What may we infer there again? This beating of Olie Bowman was 
going on, and where was Williams? He was still with this woman, behind 
the shack. 

Now, ladies and gentlemen of the jury, Iam only interested in one 
thing in this case. For my part I only care about the first count of the 
indictment. I really couldn't care less that you find this man guilty on 
counts four through nine. The penalties there couldn't be more than the 

rest of his life. | 

So he was behind the shack having intercourse with this woman. 

The Government in its indictment, lengthy as it may be, has not seen fit 
to attempt to charge Williams or anyone else with rape of this woman. 

They have them cHarged with assault with the intention of committing 
a rape, but not rape. I don't care about that part of it. That he did this, 
I don't doubt. I don't doubt it at all. | 

I think that woman came down here--I don't think she | came down 
here and intentionally lied. She made many mistakes, I'm sure, but I 
don't think she came down here and committed perjury. | 

So Williams had sexual intercourse with this woman. Are you going 
to send him to the electric chair for that? 

Now there is another group of witnesses you must consider, the 


police, the expert witnesses, you might say. Because they are expert at 
testifying compared with people such as Lucas and Rosebud Bunn, because 
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the police are in and out of Court every day, they have a lot of practice, 
a lot of experience. They know how to testify. 

What weight are you going to give to their testimony as to what the 
defendants are supposed to have said to them down at the jail? 

Now for my part, ladies and gentlemen of the jury, I don't have 
very much confidence in these what we call extra judicial statements. 
First of all, these statements supposedly made down at the jail, they weren't 
made under oath. 

Lucas came in here and testified, he testified under penalty of 
perjury that he wouldn't lie. Rosebud Bunn and all the other people came 
in, and they testified under the penalty of purjury tha they wouldn't lie. 

But here is the alleged statements supposedly made at the jail. God 
alone knows whether there was one bit of truth in anything that was said 
to the police officers that they repeated here in Court. 

But there is another reason that I don’t have much confidence in 
these statements that the police take, especially when they're not all 
written out so that a person has the opportunity to read it over and say 
all right, this is what I did, this is what I said, and sign his name. 

Because you recall when I questioned the police officers, did the 
defendant tell you this, did he tell you that, the police only write down, 
take notes, on what they choose to put down. They don't take down every 
word that the man says, every idea that he tries to put over to them. 

They don’t record all these things, just what they particularly chose 

‘to put down. And when they come in here and testify they don’t remember 
everything, only what they particularly chose to remember, and 
they always, in my experience, always remember the things the defendant 
said which was bad for the defendant, and they never remember the things 
that were good for the defendant. 

It always happens. You want to see the best example? It occurred 
right here in front of your very eyes and ears. 

Lieutenant Burns from Homicide, he was the third man at the con- 
ference down at the jail, third police officer. The other two police offi- 
cers testified unequivocably, Sergeant Kelly and Sergeant Pixton, 


unequivocably, that they or no one in their presence had 
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notified the defendants that they had a right not to make a statement down 
at the jail. 

Now you remember that. I was particularly Somaru about that. 
Not for its effect upon you people, but on a legal point that I was arguing 
to the Judge, to try and get the Judge to say well you people can't hear 
that testimony because they weren't so advised. | 

But that is why I brought it out. What did this Lieutenant Burns say? 
Just to show you how unreasonable these extra judicial statements are, 
he said: "Oh, to his recollection somebody did advise them that anything 
that they said could be held against them." 

You remember that? It doesn't make a big difference in this case 

that he said that, but this just shows the caliber and the type of 
testimony as it comes extra judicially; when a man comes into Court and 
says something under oath there is something you can hinge your de- 
cision upon. 

But when someone else tells you what someone else is supposed to 
have said, it is not too reliable. Therefore, I ask you to give very little, 
if any, credence to these supposedly extra judicial statements. 

Of all the things that Bernard Williams was supposed to have told 
the police down at the jail--and he talked to them, I admit this--he spoke 
to them. Of all the things, there was only two things that I really consider 

important. : 

One is, and not of great importance, that Bernard Williams said 
that they were all drunk, not just this lady, not just the deceased or anyone 
else. He said they were all drunk. 

The second thing, and this is very important, down at the jail Wil- 
liams told the police that after this was all over, you remember, he ran 
away, he told the police that he came back later on, he came back and he 
saw Olie Bowman and spoke with Bowman. 

This little piece of--this little gem of testimony from the policeman 
is from Policeman Kelly, Detective Kelly, appears on Page 319 of the 
transcript: : 


"Q, Did he not also tell you that after the affair was over 
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he came back and saw Olie Bowman and asked Olie Bowman 

if he could help him and if Olie Bowman was all right? A. Yes, 

he said that." 

These questions were questions that I was asking Detective Kelly. 
All right now, why is this so important? Why is this lawyer who takes 
so much time put so much weight on this statement? 

Ladies and gentlemen of the jury, this man is charged with pre- 
meditated, deliberate, purposeful killing. If he wanted to kill Olie Bow- 
man and he came back there and Bowman was still alive, no one was there 
to stop him, he saw Olie Bowman. If he wanted to kill Olie Bowman he 
could have done it then. Surely he could have done it then, and he didn’t 
need any sticks or stones to do it. 

Now, ladies and gentlemen of the jury, I got a little off of my topic. 
I did want you to get this picture. Now here we have this situation of 
Williams, Simpson, they're behind the shack if you want to call ita shack, 
with this woman. 


These things are going on here with Olie Bowman. After a period of 
time Williams returns and Cyprian Lucas testified that Williams straddled 
Bowman and kicked him. No question about that. I don't think Cyprian 

Lucas lied about that. It was Williams that did that. 


And this was a wrong thing to do. But was he planning, premeditating, 
deliberating on killing Bowman? I think the only fair inference from the 
facts as you have gotten them is to say no. 

Now the Court will instruct you that in a fight like this if Williams 
or all three of them or any one of them were to kill Bowman but without 
deliberation, without this premeditation, without this acting in concert’to 
a plan to kill him, then it is not first degree murder, it is second degree 
murder. 

And our society has learned and therefore made into law that there 
are two types of people who commit murders. The type of person who 
deliberates, who plans, who premeditates, who schemes in advance, --I'm 
going to buy 2 gun, I'm going to go there, I'm going to shoot someone. 

This is the type of person that we in our society deem the worst, 
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d therefore we punish with death. This is the first degree murder. 
But if you are the type of person who just with malice aforethought get in 
a fight with gomeone and kill him, whether you intended to kill him or not, 
the man dies, this is second degree murder. And, if anything, that is 
what this counsel, as I evaluate the facts, feel that this case is, second 
degree murder. : 

As I said, the Court will instruct you fully on that. Lam not going 
to spend too much of your time arguing. 

Now maybe I am a poor person for the Court to pick in a first de- 
gree murder case because for the last ten years I haven't paleves in 

capital punishment. 

When you answered the questions, those questions out | there in the 
jury box, whether you have any conscientious scruples against it, I would 
have been one of the people, if I was called as a prospective juror, I 
would be one of the people to rise and say that I have this. | 

This is something I got about ten years ago. It was when I was trying 
a case here, first degree murder case. And it was a very sticky case, 
sort of like this one. The jury was out for twelve hours deliberating in 
that case. 

I never could figure out why they were out so long. The jury 
didrit know in that case, the jury didn't know that this defendant had had a 
lie detector test taken by the police. 

Now lie detector tests aren't admissible in our Courts because one 
of the main reasons is they rely upon interpretation by the ‘man who is 


taking the test, so if he is for your side he can interpret your way, and if 


he is against you, he can interpret against you. 
But this lie detector test was taken and interpreted by a homicide 


police detective. It wasn't brought out in the Court, but I knew. I knew 
my client had not shot and killed this man. 

Well, after this twelve hours of deliberation in the jury, they re- 
turned a verdict of second degree. I asked them what was the argument 
about. They were eleven to one for first degree murder, and here was 
a man whom I knew hadn't done the killing. Ever since then I have been 
against capital punishment. 
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I say that because I want to impress upon you that you are dealing 
with a human life, a life that only God can give. Are we here to take it 
away? 

Now, one of the last things I want to say to you--I said a little 
earlier that this is a case involving the asphalt jungle, Fourth and M 
Streets. Mr. Fiamnery has told you how horrible the defendants have 
acted, my client and the others. 

I am not here to make apologies. I just hope that our society hasn't 
reached the point that we believe in an eye for an eye, a tooth for a tooth, 
a claw for a claw. 

Olie Bowman is dead. No one can bring him back, and certainly 
killing one or any of these defendants by finding them guilty of first degree 
murder is certainly not going to help Olie Bowman, and in this counsel's 
view it just makes us, society, the District of Columbia, on the same 
level as the killers. 

Now ladies and gentlemen of the jury, in this counsel's opinion, 
there is absolutely no evidence, no evidence at all that these boys or 
any of them, or Williams, acted purposely, deliberately and with pre- 
meditation in this killing. That the man was killed is true. 

That one or all of them killed him is also true, but that they pur- 
posely, deliberately, and premeditatedly did so, this I feel, ladies and 
gentlemen, would be pure conjecture, conjecture upon your part. 

I do not believe that you could infer from the facts in this case that 
anything like this happened. Now the law in this jurisdiction--I assume the 
Court will instruct you, I know Mr. Wood argued it, I don't like to repeat 
what he argued, but the law in this jurisdiction requires that some 
appreciabie time must lapse in order that reflection and consideration 
amounting to deliberation may occur before a person can be found guilty 
of first degree murder. 

So if you should find that what happened on this occasion, the big 
picture, was that these boys came there looking for someone else, not 
Bowman, not Lucas, and not Rosebud Bunn, and when they got there, one 
or two of them, or three of them grabbed this woman and took her and had 
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sexual intercourse with her, and then after that was finished someone 
decided that he was going to hit Olie Bowman or have a fight with Olie 

Bowman, for whatever reason that he had, and then afterward they 
decided that they would burn someone, but if they did these things on the 
spur of the moment, without planning it, without deliberating, you cannot 
find them guilty of first degree murder. 

As I said earlier, all that I am concerned with in this case--I ask 
you to find, and I am not going to be facetious and say don't find they are 
guilty, and don't find Bernard Williams guilty. It would be almost as 
great an injustice if you found him guilty of murder in the first degree. 

I ask you to find Defendant Bernard Williams guilty of murder in 
the second degree. I do not make this plea to you based upon sympathy. 


I haven't come in here crying that he ‘was one of seventeen children, 
which he is, that he is mentally defected, or anything along those lines. 
I ask you, as reasonable people, based upon facts, to find him guilty 


of second degree murder. 

That concludes my argument, Your Honor. Thank you for being so 
attentive, ladies and gentlemen of the jury. 

* * * * 

CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. FLANNERY: May it please the Court: Ladies and gentlemen 

of the jury: | 

Now, as counsel just said, you are going to have to decide this case. 
It is your responsibility to decide what these people are guilty of, be it 
first degree murder or second degree murder, or guilty on any of the other 
counts. 

That is your responsibility and I think it is well at this pout to de- 
fine our various responsibilities. What is the responsibility of the prose- 
cution? The responsibility of the prosecution is to bring the facts and 
evidence here in these criminal cases on behalf of the Government and 
lay them before you on a fair and impartial manner so that you, you 
representatives of the community, can assess and weigh those facts and 
decide whether or not you believe beyond a reasonable doubt the law has 
been violated. 
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It is the responsibility of these counsel, and they have carried it 
out admirably in this case, to represent their clients to the best of their 
ability in a fair and aggressive manner, aS they have done, and I comple- 
ment them on it, and to lay the facts out on behalf of their clients before 


you so that you can weigh the evidence from them. 


Your responsibility is that of fact finders. You have got to weigh 
those facts. You have got to consider those facts in connection with the 
law and decide wherein justice lies. 

And it is the function of the Court here to act as the arbiter, the 

judge, and rule on questions of law and to instruct you on the law. 
And furthermore, it is the responsibility of the Court to impose sentence 
in this case. 

If you make a finding of first degree murder in this case, you are 
not sending the defendants to the electric chair. That becomes also the 
responsibility of this Court. That is his function, his responsibility, 
when and if that time arrives. I think it is well that we all know where we 
stand. 

I will now refer briefly to some of the remarks of counsel. I have 
that right of rebuttal since the burden of proof is on the Government to 
prove these cases beyond a reasonable doubt, since the burden is on the 
Government. 

Mr. Wood, at the outset of his remarks, said that there had been 
some evidence that Tuberville turned himself in. In other words, that the 
police didn't have to go out and arrest him. I say to that, so what? Un- 
doubtedly he knew the police would catch him sooner or later. He knew he 
was involved in that so he turned himself in. I place no great weight on 
that. 

Mr. Wood, as have the other counsel in this case, talked about the 
first degree murder and the fact that it must be shown that these de- 
fendants purposely and with deliberate and premeditated malice committed 
this murder, and then they all argue to you that there had been no evidence 

nére of deliberation and premeditation and intent to kill. 

But one can deliberate and premeditate in a very flash of a second 
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in a given case. As the Courts have said: 

"Tt is the fact of deliberation which is important 
rather than the length of time to deliberate." 

Now, where is the intent to kill, counsel say to you? Let's look 
at the Coroner's testimony in this case. He was asked a question: 

You examined the body? What did you observe?" 

MR. DIETZ: What page? 
MR. FLANNERY: Page 58. 

And his answer: "tHe had sustained a great ane of in- 
juries. There was a severe laceration of the right ear which was 
partially torn away from the side of his head. Both eyes were 
swollen and bruised. There was a severe and extensive laceration, 
the word laceration means a jagged or uneven wound-like cut on the 
right side of his upper lip and excessive abrasions on the forehead. 
And there were contusions and abrasions of both knees. He also 
sustained a fracture of the sixth rib on the left and adjacent lung 


tissue was contused. The word contused means bruised." 

And he goes on to say: "I said one of the causes of death was 
cerebral contusion and abrasion. Examination of the brain revealed 
bruises anteriorally and posterially on both ends of each hemis- 
phere which would be due to a blow of some force or severity. 

‘And the cause of death was ruptured viscera, which means internal 
organs meaning the liver, cerebral contusion and concussion, 


hemorrhage and shock." 

Doesn't that show you what the intent was in this case? If the intent 
was to knock him down or knock him out, they could have that with 
a couple blows or maybe a kick and stop there. 

But counsel have talked about inferences to draw fron the evidence. 
What inference can you draw from that evidence where the man was 
literally kicked and stamped and beaten to death? : 

What do you think they meant to do when inflicting those injuries on 
him, knock him out? Just push him around a little bit or kill him? What 
inference do you draw from that medical testimony? Of course, you 
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have to decide that. 

Now I might point out too that the charge, one of the charges as far 
as Miss Bunn, is not rape, it is assault with intent to commit rape, and 
there is corroboration of her story. There is evidence to support her 
story. 

There is the testimony of Lucas to the effect that she was taken 
around to the side or the back of that shack. There is physical evidence 
to corroborate her story that she was beaten. She had the burn on her face 
and bruises and abrasions on her face. 

There certainly is ample evidence in this case--there may not have 
been evidence of rape in this case because of lack of possible medical 
testimony to show recent intercourse, but certainly there is enough evi- 
dence in this case to show this unfortunate woman was assaulted by these 
three and that these three, when they assaulted her, had the intent to 
rape her. Certainly there is enough for that. 

Now Mr. Wood commented on the fact that the testimony of the 
Coroner showed that the unfortunate Olie Bowman had .25 alcohol in his 
blood and that shows he was drunk. I don't dispute that. The Coroner 
did say that. So what? 

I don’t approve of people going around taking too much to drink, but 
I suppose it's their perfect right to do that if they mind their own business. 

Then Mr. Wood, who I think at this point--I say this in all due re- 
spect to Mr. Wood, he is a fine lawyer, but I think he was sort of clutch- 
ing at straws when he said, "Look now, they found this body a block away." 

He said, "Perhaps something happened there between the time this 
beating occurred and the time he got over here a block away where this 
allegedly happened." He said, "You better think about that." 

I say to you that really doesn’t have too much merit. Finally, Mr. 
Wood, in closing his remarks, said, Think of Tuberville’s denial; you 
should acquit him.” Well, we don’t operate that way, ladies and gentle- 
men. We consider not only Tuberville’s denial to the police, but also all 
the other overwhelming evidence in this case against him. 

Then Mr. Wood talked about his client. He said there was no evidence 


te 
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that Simpson had struck Olie Bowman. I think as far as the record goes 
he is correct in that. I read this record carefully. But you must bear 
in mind there is a theory in law, which the Court will tell you about, that 
one who aids, abetts, connives, gives assistance to another in the com- 
mitting of a crime is an accessory. He is an accessory after the fact. 

Under the District of Columbia Code, one who aids and abetts the 
commission of a crime is equally as guilty as the one who may have 
struck the blow, wielded the weapon or actually physically ame 
the crime. 

Now in regard to Simpson and the charge of assault with intent to 
commit rape on Rosebud Bunn, I draw to your attention again, as I did in 

my opening remarks, that Simpson admitted, he found this woman 
and attempted to have intercourse with her. 

Now Mr. Foster Wood talked at some length about the am of 
insanity in this case, and he drew for you a rather pathetic picture of a 
homeless waif, thrown upon the world who hadn't had a mother or a 
father and hadn't had the love and affection that most of us, I believe had 
had, and I say that’s very unfortunate. 

I feel sorry for the young man in that regard. It is a tragic thing. 
But that's life. Ladies and gentlemen, that happens unfortunately to cer- 
tain people. Are we to say that because one comes from an unhappy 
background or didn't have a mother or a father and because he may not 
be as smart as everyone else that he has a right or a license to commit 
crimes of violence? Of course not. : 

Is a moron able to go around and commit crimes and not be held 
responsible? Of course not. Why has the law, in its wisdom devised 
this so-called defense of insantiy? It is because the law in its mercy has 
found that there are certain people who should not be found seerreme 
or found guilty. : 

Those are people, according to the law in this jurisdiction, who 
suffer from a mental disease, which he doesn’t, Simpson doesn't, or 
mental defect which Doctor Owens says he doesn't have. : 

Those who have a mental disease or mental defect and commit a 
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crime because of the mental disease or mental defect are covered by the 
law laid down in the famous Durham case which some of you may have 
heard of. 

One who commits a crime because of 2 mental disease or mental 
defect is not responsible. But in this case, as in any other case, there 
must be evidence on that issue. There isn't any evidence in this case 
that Simpson should be exculpated or acquitted of the crime because of 
insanity because he committed the crime because of a mental disease or 
defect. The evidence is just to the contrary. 

They say they called a psychologist from the public school system 
who said he had a low intelligence, a 67 LQ. Yet bear in mind that the 
school teacher who was called next testified that he may not have been 
very bright, he was somewhat retarded, but he got to the sixth grade and 
she was going to send him on to the Jefferson Junior High School. 

To listen to Mr. Wood you would think that you had a little nine- 
year-old-child in here. That is not so. You have a young man that is not 
too smart. God didn't give him I guess the intelligence that he has given 
to some of us. 

But nevertheless, you have a young man here who certainly should 
be held responsible in the eyes of this community for acrime. You don't 
excuse peopie for a crime because they happen to be dumb. He knew the 

484 difference between right and wrong, the psychiatrists have testified 
to that. And no one in this case said he didn’t know the difference be- 
tween right and wrong, neither the psychologists, either of them, nor 
the school teacher. 

So, ladies and gentlemen, I say to you if you are to feel pity in this 
case, that was a direct appeal to sympathy on the part of Mr. Wood, and 
I don’t say that in a critical manner, he is a good lawyer too. If you want 
to have sympathy in this case, have sympathy for that poor unfortunate 
human being kicked and stomped to death on the night of December 5, 1959. 

Mr. Foster Wood would have you believe he was a mere child and 
he went along with these things and was drawn into them by older and 
more intelligent companions, but the evidence in this case shows Simpson 
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and Tuberville--Simpson armed with a stick--and the two who chased this 
other person, not in this case as a witness, into the liquor store. 
The evidence in this case showed it was Simpson who had the lighted 
stick and put it in the face of Lucas. Simpson wasn't just going along 
holding Lucas while one of the more aggressive or more intelligent ones 


poked the stick in his face. 

No, the other two were holding poor Cyprian Lucas and simpson 
was poking those lighted sticks in his face. This wan't a little 
nine-year-old-child. This was an adult, a mean and aggressive adult who 

perpetrated a serious crime. 

Mr. Foster Wood says furthermore a moron doesn't have will- 
power. I don’t know of any evidence in this case that would support that 
statement. He had free will as far as we know. 

The psychiatrists said he knew the difference between right and 
wrong, and it would certainly indicate he had willpower. 

Mr. Foster Wood said if a nine-year-old-child were in here you 
would acquit him. That doesn’t add up. You don't have a nine-year-old- 
child, you have an adult here who may not, as I say, have been so smart, 
but he was smart enough to get up to Jefferson Junior High School and 
according to the psychiatrists he knew the difference between right and 
wrong. 

Now Mr. Dietz has said that--there is very little I can say in reply 
to Mr. Dietz. He seems to admit to you his client is guilty of second 
degree murder. I put it to you this way: The defendants, all of them, 
are charged with first degree murder. 

You are going to have to decide from the evidence in this case 
whether it is first degree murder or second degree murder. I will 
ask you to listen to the Court-- listen to the Court's instructions and 

486 analyze this evidence, and then you decide. 

Now Mr. Dietz made certain references about capital bontahinent, 
the fact that he doesn't believe in it. I respect him for that view. That 
is his privilege. I have a different view. I think it is a necessary deter- 
rent to crime. 

It serves as a deterrent to others who may be similarly inclined as 
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well as punishing the guilty. Certainly the Congress of the United States 
must believe in it. Congress wrote the first degree murder statute in 
this jurisdiction. They have seen fit to have the mandatory death penalty 
here in these capital cases. 

I don't think counsel quite meant it when he said that those who play 
a part in the administration of justice which might result in the conviction 
of persons in capital crimes are equally as guilty as those who might have 
killed. I don’t think he meant that. 

As I say, Congress in its wisdom saw fit to have this statute. You 
aren't sending anyone to the electric chair. You are making a finding of 
fact that the Government has proven all the elements of the first degree 
murder charge. You have a conscientious duty to report that fact to this 
Coart. 

As I told you earlier, it becomes the Court's responsibility to im- 

487 pose the sentence in this case. You don't have anything to do in 
that. That is not your responsibility. I will leave the case on that note. 


* * * * 


Washington, D. C. 
Tuesday, November 22, 1960 


* * * 


CHARGE TO THE JURY 


THE COURT: Ladies and Gentlemen of the Jury: We have now come 
to that stage of the trial where the Court instructs the jury. Pay strict 
attention to it because you are bound by the law as given to you by the Court. 

You have heard the evidence and statements and arguments of 
counsel for both the Government and the defendants. It now becomes the 
duty of the Court to give the jury the general principles of law that must 
govern you and guide you in determining the issues here and you are bound 
and obligated to follow those principles in your deliberations in this case. 
It is the duty of the jury to find the facts, to ascertain the facts and, after 
they have been found, to apply the law as the Court gives it to you on 
those facts and reach a correct verdict. 

Now, how do you find the facts? You find the facts solely from the 
evidence and the reasonable inferences deducible from the evidence. You 
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do not guess. You are not permitted to guess. You are not permitted to 
speculate. You are not permitted to conjecture. But you are to look 
only on the evidence and inferences reasonably deducible from the 


evidence. 
The evidence consists of what you have heard from the witnesses 
who have appeared before you and any document that may have been re- 


ceived in evidence and nothing else. 

Now, you are the sole judges of the facts and being the sole judges 
of the facts, you are, of necessity, the sole judges of the credibility of 
witnesses. In determining credibility, you will take into account the manner 
and demeanor and conduct of the witnesses who testified, whether they 
appear to you to be truth-telling persons or otherwise; their memory or 
their lack of memory; their ability or lack of ability to express to you 
through the medium of words what they have seen and heard, and their 
ability to see and hear the things about which they testified. If you find 
that any witness wilfully testified falsely as to any material facts con- 
cerning which the witness could not possibly have been mistaken, you 
are then at liberty, if you deem it wise to do so, to er the entire 
testimony of that witness or any part of it. 

When you go to your jury room, you will take with you the indict- 
ment. The indictment, however, is not evidence. It is only a statement 
of the charges that have been made against the defendants by the Grand 
Jury after hearing one side of the case. But you are entitled to look at 
it and examine it and study it for the purpose of determining what the 

charges are which have been preferred against these defendants. 

Now, when I tell you you can not conjecture or guess, I do not mean 
to imply that you are to put aside your common sense or your experiences 
in life. You are to bring them into play when you weigh and is the 
testimony. | 

Now, ladies and gentlemen of the jury, every defendant in a criminal 
case is presumed to be innocent and that presumption attaches to the de- 
fendant throughout the entire trial until such time as it is overcome by 
evidence submitted by the prosecution to prove guilt beyond a reasonable 
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doubt. The burden is on the Government to prove each defendant guilty 
beyond a reasonable doubt and unless the Government sustains that burden 
and proves beyond a reasonable doubt that each defendant has committed 
the crimes with which he is charged, the jury must find the defendant not 
guilty. Proof beyond a reasonable doubt, however, does not mean proof 
beyond any doubt whatsoever. It means proof to a moral certainty and not 
necessarily proof to an absolute or mathematical certainty. By a reason- 
able doubt, as its name implies, is a doubt based on reason, a doubt for 
which you can give a reason to yourself and not just any whimsical specu- 
lation or capricious conjecture. It means a doubt which is substantial and 
not merely shadowy. 

Neither does it mean a doubt born of reluctance on the part of a 
jaror to perform an unpleasant duty or a doubt arising out of sympathy for 
a defendant or out of anything other than a candid consideration of all 
the evidence presented. Proof beyond a reasonable doubt simply means 
that if, after an impartial comparison and consideration of all the evi- 
dence in this case, you can say to yourself that you are not satisfied of 
the defendants’ guilt, then you have a reasonable doubt. On the other hand, 
if, after such an impartial comparison and consideration of all the evi- 
dence, you can truthfully and candidly say to yourselves that you have an 
abiding conviction of the defendants’ guilt, then you have no reasonable 
doubt. 

In determining whether the Government has established the charges 
against these defendants beyond a reasonable doubt, you will consider 
and weigh the testimony of all witnesses who have testified before you 
and all of the circumstances concerning which testimony has been intro- 
duced. You may, also, consider any exhibits which may have been re- 
ceived into evidence here. 

Ladies and gentlemen, you are not to permit yourselves to be 
influenced by anything the Court has said or done which has suggested to 
you that he is inclined to favor the position of either the Government or 
the defendant. I have not intended to express nor to intimate any opinion 
as to what witnesses are worthy of belief or disbelief, what facts are 
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established or what facts have not been established or what inferences 

may be drawn from the evidence. If any expression of mine has 
seemed to indicate an opinion in regard to any of those matters, I 
earnestly instruct you to disregard it. 

Bear in mind that you will make a definite contribution to efficient 
judicial administration if you arrive at a just and proper verdict here. 

To that end the Court reminds you that in your deliberations in the jury 
room, your purpose should not be to support your own er but to 
ascertain and declare the truth. 

In courts as well as in everyday affairs of life there are two types 
of evidence. One is known as direct evidence and the other is known as 
indirect or circumstantial evidence. Direct evidence, for example, is 
evidence of a witness himself as to what he saw or heard as an eye witness 
to a crime under inquiry. Indirect or circumstantial evidence is supplied 
by testimony of facts and circumstances which tend to show that the 
offense under inquiry has been committed and by whom it has been com- 
mitted. In other words, it is evidence which is composed of proved facts 
which raise a logical inference as to the existence of the fact that is at 
issue in a particular case. Both kinds of evidence, direct and indirect 
have been introduced here. Both kinds of evidence are equally entitled to 
the consideration of the jury. Sometimes the jury may be more convinced 

by indirect or circumstantial evidence than direct evidence. If the 
circumstantial evidence is sufficiently strong, it may be as convincing as 


direct evidence because circumstances speak for themselves and, if they 
are strong enough, may lead to a definite conclusion. But the rule of law 
is that whether the evidence be direct or circumstantial or a combination 
of both, before there may be a conviction by a jury, you must find that 


the evidence adds up to proof beyond a reasonable doubt. 

It is the duty of the attorneys on each side of a case to object when 
the other side offers testimony or other evidence which counsel believes 
is not properly admissible. When the Court has sustained an objection 
to a question, the jury is to disregard that question and draw no inference 
from the wording of it or speculate as to what the witness would have said 
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if permitted to answer. In allowing testimony or other evidence to be 
introduced over the objection of counsel, the Court does not, unless ex- 
pressly stated, indicate any opinion as to the weight or effect of such 
evidence. 

As stated before, you are the sole judges of the credibility of all 
witnesses and the weight and effect of the evidence. The arguments of 
counsel here are entitled to your most careful consideration as far as you 
find them logical and reasonable. You are to remember, however, that 

the lawyers are advocates of their respective sides and what they 
say does not constitute evidence. 

You should not let sympathy or prejudice enter into your delibera- 
tions or into your verdict. Bear in mind you are a fact-finding body 
and you are bound and obligated to apply the law as given to you by the 
Court to the facts as you determine them. Impartiality is expected of you 
jast as it is of me. Every defendant is entitled to a fair and impartial 
trial, uninfluenced by passion, prejudice, or any other emotion. 

We now come to the law as it applies to this case. The Grand Jury, 
in its indictment, charged these defendants as follows: The First Count: 
That on or about December 5, 1959, within the District of Columbia, 
Eugene E. Tuberville, James H. Simpson and Bernard T. Williams, pur- 
posely and with deliberate and premeditated malice, murdered Olie Bow- 
man by means of kicking him with their shodden feet and striking him 
with their fists and rocks and other hard blunt instruments, a more p:'7- 
ticular description of which is unknown to the jury. 

In Count 4: That on or about December 5, 1959 within the District 
of Columbia, Eugene E. Tuberville, James H. Simpson and Bernard T. 
Williams made an assault upon Rosebud Bunn, a female person, with 
intent to carnally know and abuse the said Rosebud Bunn forcibly and 
against her will. 

498 The Fifth Count: On or about December 5, 1959, within the District 
of Columbia, Eugene E. Tuberville, James H. Simpson and Bernard T. 
Williams made an assault on Cyprian G. Lucas with dangerous weapons, 
that is, by means of kicking him with their shod feet, with rocks, pipes 
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and burning pieces of wood and other hard, blunt instruments, a more 
particular description of which is unknown to the Grand Jury. 

The Sixth Count: That on or about December 5, 1959, within the 
District of Columbia, Eugene E. Tuberville, James H. Simpson and 
Bernard T. Williams, did wilfully and maliciously disfigure Rosebud 
Bunn by means of assaulting her, by burning pieces of wood in and about 
her face, eyes and breasts. : 

The Seventh Count: That on or about December 5, 1959 within the 
District of Columbia, Eugene E. Tuberville, James H. Simpson and 
Bernard T. Williams made an assault upon Rosebud Bunn with intent to 
maliciously and wilfully disfigure her by means of sticking her with 
burning pieces of wood in and about the face and breasts. : 

The Eighth Count: That on or about December 5th, 1959, within 
the District of Columbia, Eugene E. Tuberville, James H. Simpson and 
Bernard T. Williams did wilfully and maliciously disfigure Cyprian G. 
Lucas by means of assaulting him with burning pieces of wood in and about 

his face and eyes. 

The Ninth Count: That on or about December 5th, 1959, within the 
District of Columbia, Eugene E. Tuberville, James H. Simpson and 
_ Bernard T. Williams made an assault on Cyprian G. Lucas with intent to 
wilfully and maliciously disfigure him by means of striking him with 
burning pieces of wood in and about the face and eyes. 

As you will note, ladies and gentlemen, in reading the contents of 
the indictment, I have omitted any reference to counts 2 and 8. The Gov- 
ernment has elected to proceed only on Counts 1, 4, 5, 6, 7, 8 and 9 of 
this indictment. Therefore, you are not to consider eo 2or 
Count 3 in any way whatsoever. 

In your deliberations in this case you are admonished by the Court 
to disregard Counts 2 and 3 of this indictment. Pay no attention to them. 

Ladies and gentlemen, each of these three defendants is charged in 
Count 1 of the indictment with the crime of first degree murder. The 
pertinent provisions of the District of Columbia Code relating to first 
degree murder reads as follows: | 
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"whoever being of sound memory and discretion kills 
another purposely of deliberate and premeditated malice is 

guilty of murder in the first degree." 

Now, murder in the first degree is the killing of a human being, 
purposely with deliberate and premeditated malice. The essential ele- 
ments of murder in the first degree as applied to this particular case 
are: First, that these defendants Eugene E. Tuberville, James H. 
Simpson and Bernard T. Williams inflicted a wound or wounds of which 
the deceased died. 

Second, that these defendants had the purpose and intent to kill the 
deceased. 

Third, that the killing was consummated and accomplished with 
malice. 

And fourth, that the killing was consummated and accomplished 
with deliberation and premeditation. 

Now, that first element that these defendants inflicted a wound or 
wounds from which the deceased died, needs no explanation. As to the 
second element, the purpose and intent to kill: Intent ordinarily can not 
be proved directly because there is no way of fathoming or going into the 
mind or operation of the human mind. But intent may be deduced from the 
circumstances and from the defendants’ acts. A person is presumed to 
intend the natural and probable consequences of his own act. If aman 
uses upon another an instrument of such a nature and in such a way and 
under such circumstances that such use would naturally and probably re- 
sult in death, then you may infer that he intended to kill. You are not 

compelled to presume that he intended to kill from such acts but 
you have the right to consider that in reaching your determination as to 
intent. 

As to the third element, malice in its ordinary sense or its use in 
everyday life, the word malice” would indicate a feeling of hatred or 
ill will toward another, or a feeling of hostility toward an individual. In 
the legal sense, however, malice has a broader significance. It isa 
state of mind deliberately bent on mischief, a generally depraved wicked 
and malicious spirit. 
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Malice, as the law knows it, may also be defined as a condition of 
mind which prompts a man to do and act wilfully, that is, on purpose, 
to the injury of another or to intentionally do a wrongful act toward 
another without justification or excuse. Malice may be either express 
or implied. Implied malice is such as may be inferred from the cir- 
cumstances of the act, itself. As, for example, where the killing is 
caused by the intentional use of fatal force without circumstances tending 
to mitigate or justify the act or when an act which imports danger to 
another is done recklessly or wantonly as to manifest depravity of mind, 
disregard for human life. 

In determining whether a wrongful act is intentionally done and is, 

therefore, done of malice aforethought, you should again bear in 
mind that every man is presumed to intend the natural and probable con- 

sequence of his own act. As I have already told you, the intent may be 
deduced from all the circumstances. 

The instrument or means by which a homicide has been accomplished 
is always to be taken into consideration in determining whether or not the 
act was criminal and in what degree it may be so. Ina prosecution for 
homicide if it is shown that the accused used a weapon in the commission 


of the homicide, the law infers or presumes from the use of such weapon 
in the absence of explanatory or mitigating circumstances, the extent of 
the malice essential to culpable homicide. 


As to the fourth element of first degree murder, that the defendant 
acted with premeditation and deliberation, premeditation is' the formation 
of the intent or plan to kill; The formation of a positive design to kill. 
Deliberation means further thought upon this plan or design to kill. It is 
your duty to determine from the facts and circumstances of this case that 
you may find surrounding this killing whether reflection and deliberation 
occurred. If so, even though it be of exceedingly brief duration, that is 
sufficient because it is the fact of deliberation rather than the length of 

503 time that continued that is important although some appreciable 
period of time must have elapsed during which the defendants deliberated 
in order for this element to be established. But no particular length of 
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time is necessary for deliberation and it does not require the lapse of 
days or hours or even of minutes. 

If you should find the Government has proved beyond a reasonable 
doubt all of the essential elements of first degree murder, namely, 1, the 
death of the decedent from 2 wound or wounds inflicted by these defendants; 
2, the purpose or intent to kill; 3, malice; and 4, premeditation and de- 
liberation, then you may find all or any one of these defendants guilty as 
charged under Count1. If you should find that the Government has failed 
to prove any one or more of the elements of first degree murder, then you 
would find each defendant not guilty as to first degree murder and in such 
a situation you would then have for your consideration the lesser or in- 
cluded offense of murder in the second degree. 

Now, as to second degree murder, it is the unlawful killing of one 
person by another with malice aforethought. Murder in the second degree 
may be committed with or without any purpose to kill if it is accompanied 
by malice as Ihave defined malice to you in connection with first dsm™S¢ 
murder. The essential elements which the Government must prove beyond 

a reasonable doubt in order to have you find these defendants guilty 
of second degree murder are (1) that the defendants inflicted a wound or 
wounds of which the deceased died; (2) that these defendants acted with 
malice as I have defined that term for you when they wounded the deceased. 
So, if you find the government has failed to prove the purpose and intent 
to kill or has failed to prove premeditation and deliberation but has proved 
both the killing of Ollie Bowman, the decedent here, by these defendants 
and malice, then you might find any or all of the defendants guilty of second 


degree murder. If you do not find these essential elements proved as to second 


degree murder, then you should find the defendants not guilty of second de- 
gree murder. 

Each of these defendants is charged in Count 4 of the indictment with 
the crime of assault with the intent to commit rape. In order to make out 
a case of assault with intent to commit rape, it is necessary that the evi- 
dence shouid show beyond a reasonable doubt (1), an assault; (2) an intent 
to have carnal knowledge of the female; (3) a purpose to carry into effect 
this intent with force and against the consent of the female. 
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An assault is defined by law as an unlawful attempt or effort with 
force or violence to do injury to the person of another coupled with the 

presence of the apparent possibility to carry out such an intent. 
Intent, as I have instructed you earlier, ladies and gentlemen, can only 
be determined by the act of the defendant and can not be sow directly 
because no one can fathom the operations of the human mind. Intent may 
be inferred by the jury from the surrounding circumstances, from things 
done, from things said, and even from the act, itself. The assault must 
be such as to show a purpose to have sexual intercourse despite resistance 
and the consent of the female must be lacking. The intent of the accused 
is an essential element of the offense but in and of itself is not sufficient. 
There must be some overt act in addition to the intent because, for a 
man to be guilty of the crime of attempt to commit rape, he ‘must not 
only have intended to use the force necessary to accomplish the purpose, 
but in addition have done some act which, in connection with the intent, 
constitutes the intent. There must be an intent to use such force and 
violence as may be necessary to overcome resistance. 

If you should find that the government has proved beyond a reasonable 
doubt 1, an assault, 2 an intent to have carnal knowledge of Rosebud Bunn, 
you may find all the defendants or any one of the defendants guilty as 
charged under Count 4. If you should find that the Government has proved 
the assault but has failed to prove the intent to commit rape, then you may 

find all of the defendants or any one guilty of simple assault under 
Count 4. If, however, you find the government has failed to prove the 
assault, then you will find all the defendants or any one of eo not guilty 
under Count 4. 

Each defendant is charged in Count 5 of the indictment with the crime 
of an assault with a dangerous weapon. I shall now instruct you with 
reference to that count. The District Code provides every person con- 
victed of an assault with a dangerous weapon shall be punished as pro- 
vided by statute. I have already defined an assault as an unlawful attempt 
or effort with force or violence to do injury to the person of another coupled 
with the presence of the apparent possibility of carrying out such an intent. 
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If such an assault is carried out with a dangerous weapon, then the 
crime is called an assault with a dangerous weapon and this is the crime 
with which the defendants are charged in Count 5. 

A dangerous weapon may be any object that is likely to produce 
death or great bodily harm. If you find that these defendants committed 
an assault upon Cyprian G. Lucas by means of kicking him with their shod 
feet, with rocks, pipes and burned pieces of wood, or other hard or blunt 
instruments, that would come within the definition of the statute of as- 
sanlt with a dangerous weapon. In order to constitute assault with a 

dangerous weapon, it is not necessary that there be any intent to 
kill or even any attempt to injure or hit anyone. It is not necessary that 
the weapon actually be used against the person assaulted. To point a 
weapon at another person in a menacing or threatening manner or in any 
manner or just accompanied by words to justify the other person in as- 
suming the weapon might be used against him constitutes an assault with 
a dangerous weapon. If you should find that the Government has proved 
beyond a reasonable doubt 1 the assault, 2, that the assault was carried 
out with a dangerous weapon, then you may find all of the defendants or 
any one of them guilty as charged, under Count 5. If you should find the 
Government has proved the assault but has failed to prove the assault 
was carried out with a dangerous weapon, then you may find all of the 
defendants or any one of them guilty of simple assault under Count 5. 

If, however, you should find the Government has failed to prove the as- 
sault, then you will find all the defendants or any one of them not guilty 
under Count 5. 

Now, ladies and gentlemen, each defendant is charged in Count 6 
and Count 8 with the crime of mayhem. Mayhem is an old and obsolete 
form of the word maiming. It is defined in the law as the malicious 

deprivation of the use of a limb or a member of the body by which 
one is rendered less able to defend himself. The infliction of an injury 
upon another person which deprives that other person of the use of his 
or her eye or eyes is considered mayhem if it is done maliciously and 
wilfully. 
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The term wilful means deliberately and intentionally as , distinguished 
from inadvertently or accidentally. A malicious act is one committed in 
a state of mind which shows a heart regardless of social duty and fatally 
bent on mischief. A wrongful act, if intentionally done, is without legal 
justification or excuse. 

In count six and eight the Government is not required to prove that 
these defendants specifically intended to deprive the complaining witness 
of the use of his or her eye or eyes, a5 intent may be inferred or pre- 
sumed if the act was done deliberately, and the disfigurement was reason- 
able to be apprehended as a natural and probable consequence of the act. 

If you should find that the Government has proved beyond a reason- 
able doubt the elements of the crime of mayhem as to each of the counts 

ix and eight, you may find all of the defendants or any one of them guilty 
as charged under counts six and eight. | 

If you should find that the Government has proved an assault as to 

count six and eight, but has failed to prove that these defendants 
wilfully and maliciously deprived the complainant in each of count six or 
eight of the use of his or her eye or eyes, then you may find all the de- 
fendants or anyone of them guilty of simple assault under count six and 
eight. 

If, however, you find that the Government has failed to prove the 
assault, then you will find all the defendants or any one of them not guilty 
under counts six and eight. 

The indictment charges each of these defendants in Sonik seven 
and nine with the crime of assault with intent to commit mayhem. I 
have just concluded instructing you on the legal definition of mayhem and 
its essential characteristics. 

In order to make out a case of assault with intent to commit may- 
hem, it is essentially that the evidence should show beyond a reasonable 
doubt 1, an assault, 2, an intent to commit mayhem. 

I am fully aware of the fact that I have already instructed you 
thoroughly on the meaning of the term assault and intent, but out of an 
abundance of caution, and because of the extreme importance of this case, 
I shall now repeat that phase of the instructions. 


510 


511 


200 


An assault is defined by law as an unlawful attempt or effort with 
force or violence to do injury to the person of another, coupled with the 
apparent possibility to carry out such an attempt. 

Now, the intention that a person has in doing a certain act is to be 
gathered from the circumstances and from his acts and words. Only the 
all seeing eye of the Almighty can read the secrets of the human mind, 
and in the administration of justice, men must seek the intentions and 
gather from words and actions of the person involved, as shown by the 
testimony in this case. Intent may be deduced from the circumstances, 
from things done, from things said, and a person is presumed to intend 
the natural and probable consequences of his own acts. 

If you should find that the Government has proved beyond a reason- 
able doubt both elements of the assault and the intent to commit mayhem, 
you may find all the defendants or any one of them guilty as charged under 
counts seven and nine. 

If you should find that the Government has proved the assault, but 
has failed to prove the intent to commit mayhem, then you may find all 
the defendants or any one of them guilty of simple assault under counts 
seven and nine. 

¥, however, you should find the Government has failed to prove the 

assault, then you will find all of the defendants or any one of them 
not guilty under counts seven and nine. 

You will notice, ladies and gentlemen, in instructing you on the 
charge of mayhem, I have discussed counts six and eight together. And 
in instructing you on the charge of assault with intent to commit mayhem, 
I have discussed counts seven and nine together. Where two counts are 
discussed together, this is done in order to clarify the issues as to the 
essential characteristics of the crimes charged in each count. 

You are to remember that a separate crime is charged in each 
count of the indictment. Each crime and the evidence applicable thereto 
should be considered separately. The fact that you may find the defendant 
guilty or not guilty of one of the crimes charged should not control your 
verdict with respect to the other crimes charged. 


201 


It is your duty to consider all the evidence as to each count in this 
indictment and then return your verdict as to each count. | 

Ladies and gentlemen, the law provides that any person advising, 
inciting or conniving in an offense, or in aiding or abetting the principal 
offender shall be charged as a principal, that that he is as guilty of the 
offense as though he himself committed it. The words "aid and abet" 

comprehend all assistance rendered by acts, words, encourage- 
ment, support or presence actually or constructively to render assistance 
should it become necessary. | 

You are instructed, however, that the mere presence of a defendant 
at the scene of a crime in and of itself standing alone is not sufficient 
in itself to justify a verdict of guilty. The presence of a defendant at 
the scene of a crime is a matter that may be considered by you in con- 
nection with all the other evidence. In order to aid and abet another to 
commit a crime, it is necessary that a defendant in some sort associate 
himself with the venture, that is, he must participate in it as in something 
he wishes to bring about, and that he has knowledge of a criminal offense 
being perpetrated, and he seeks by his actions to make it succeed. In 
other words, if several persons act jointly or in concert, each performing 
a part that results in the commission of a crime, all are equally guilty. 
The essential elements of the crime charged must be proved by the Govern- 
ment beyond a reasonable doubt. However, it is not necessary for the 
Government to show that that a particular defendant personally committed 
each of the elements of the crime charged in order to find that defendant 
guilty. It is sufficient to find a defendant guilty if you find that the Govern- 
ment has proved that he was acting in concert with one or more other 
persons who did actually commit the crime charged in the indictment. 

Ladies and gentlemen, the defense in this case as to the defendant 
Simpson is not guilty by reason of insanity, and I shall now instruct you 
on the law of insanity. 

When a man is put to trial on a criminal charge his a is pre- 
sumed and, therefore, the Government does not saa have to intro- 
duce evidence on the subject. 
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When, however, as in this case, the issue of a defendant's sanity is 
raised by the introduction of some evidence to the contrary, this pre- 
sumption disappears and the Government has the burden of proving that 
the defendant was mentally responsible for his acts on the date of the acts 
charged in the indictment, that is, December 5, 1959. That is the crucial 
date involved as far as mental responsibility is concerned. 

Evidence has been admitted as to the defendant's mental condition 
before and after that date, that is, December 5, 1959, but only for the 
purpose of assisting you in enabling you to consider that evidence to de- 
termine James H. Simpson's condition as of the date of the alleged crimes. 

Among the witnesses who have appeared in this case are members 
of the medical profession, members of a collateral profession, that is, 
psychologists specializing in the science of psychiatry--psychology. 

A person, who by education, study or experience, has become an 
expert in any art or science or profession, and who is called as a witness, 

514 may give his or her opinion as to any such matter on which he or 
she is versed, and which is material to the inquiry. 

You should consider the testimony of the different experts and weigh 
the reasons which they give, if any are given, for such an opinion. 

You are not, however, bound by such opinions. You may give them 
the weight that you deem them entitled to receive in the light of all the 
circumstances, whether that be great or slight. And you may reject 
any or all of the expert testimony if, in your opinion, the reasons given 
are unsound. 

You have also heard the testimony of certain lay persons with re- 
spect to the defendant Simpson’s mental condition. And when the issue 
is one of sanity or insanity, opinion testimony of lay witnesses may be 
received in evidence and considered by the jury. 

In weighing the testimony of these lay witnesses, it is proper for 
you to consider the surrounding circumstances as to each witness, his 
opportunity of knowing about the matters which he has testified to, his 
willingness to expound fairly in reference to his knowledge, and the basis 
for his conclusions, and the fact that he is a lay person. 
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In weighing both the lay and expert testimony as to the defendant 
Simpson's mental condition, you will, of course, consider the extent of 

the witness’ observation of the defendant and the nature of the witness’ 
contact or contacts with him. 

While you should consider the opinions of both lay and expert wit- 
nesses, as I have told you, you are not bound to follow the conclusions of 


any one of them. 
In the final analysis, the issue of sanity or lack of sanity of the de- 
fendant Simpson, as well as all the other issues of fact in this case, rests 


with you the jury. 

You are the sole judges of the facts of this case. You will have to 
find the truth as best you can. It being the policy of the law, that a person 
mentally irresponsible for his criminal acts should not be punished but, 

on the other hand, it is equally the policy of the law, that a person should 
not escape punishment if he is mentally responsible. 

It will be your duty, ladies and gentlemen, to weigh all the evidence 
and determine whether the Government has established beyond a reasonable 
doubt that the defendant James H. Simpson was not suffering from 2 mental 
disease or defective mental condition at the time in question, or that the 
act was not the product of a mental condition, if such condition existed. 

Unless you believe that the Government has proved beyond a reason- 
able doubt that the defendant Simpson was not suffering from a diseased 
mental condition, or if he was, that the criminal act was not the product 

of such condition, you must find the defendant not guilty by reason 
of insanity. | 

Thus, your task will not be completed upon the finding that the de- 
fendant Simpson suffered from a mental disease. He would still be guilty 
of his unlawful acts, if he committed them, if you believe that the Govern- 
ment has proved beyond @ reasonable doubt that there was no causal con- 
nection between such mental abnormalities and the acts. | 

When I use the term "mental disease" I use it in the sense of a con- 
dition which is either capable of improving or deteriorating. 

When I use the term "mental defect" I use it in connection with a 
condition not capable of improving or deteriorating. | 
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Now, I have used the word "product" of such mental disease or de- 
fect, and "causal" connection between the condition and the criminal act. 
This means that there must be a relationship between the condition and the 
criminal acts. The relationship must be such as to justify a reasonable 
inference that the act would not have been committed if the accused had 
not been suffering from the disease or defect. 

These are the key factors, namely, 2 mental disease or defect, 
and the relationship between the disease or defect and the criminal acts. 

If the disease produces a mental derangement of such a character 
as necessary to influence the defendant's actions, there is no problem as 

to causal connection between the disease and the criminal acts. 

When the disease is of a lesser scope, the problem is not so simple. 
The fact that a defendant has a mental disease or defect at the time of the 
crime is not sufficient then to relieve him of his responsibility to commit 
the crime. There must be a relationship between the disease or defect 
and the criminal act, and the relation must be such as to justify a 
reasonable inference that the acts would not have been committed if the 
person had not been suffering from such disease or defect. 

By product of a disease, I do not mean that it must be a direct ad- 
mission or proximate creation or immediate issue of the disease. I do 
mean to restrict a defense of insanity to any such cases. I mean to say 
that the facts that follow are such that the jury is unable to draw a reason- 
able inference that the accused would not have committed the acts, if he 
did commit them, if he had not been suffering from a mental disease. 
There must be a relationship between the disease or defect and the act, 
and that relationship, whatever it may be in degree, must be critical in 
its relationship with respect to the acts. 

By "criticai” I mean decisive, determinative, causative. I mean to 
convey the idea inherent in the phrase "because of", “except for", "but 
for which”, "effects of’, "causative factor". And the disease may be the 

effect or decisive difference between doing and not doing the act. 

The phrase "productive of” is not intended to be precise, but it 
means that the facts concerning the disease, or the facts concerning the 
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acts are such as to justify reasonably the conclusion, that a for the 
disease the acts would not have been committed. | 

Mental disease means mental illness. Mental illnesses may have 
many sources and many characteristics. They are the subject of medical 
science. They differ widely in origin and characteristics, and in their 
effect upon a person's mental process, his ability, his behavior. 

The problem for you is whether the defendant James H. Simpson 
was suffering from a mental disease or defect, that is, from a medically 
recognized illness of the mind, and whether there was a relationship 
between the special disease or defect and the specific alleged criminal 
acts; and whether that relationship was such as to justify a reasonable 
inference that the accused would not have committed the acts but for the 
disease or defect. 

Now, what I have said to you is no matter of opinion, because I 
have told you and shall hereafter state to you, the burden of proof in 
respect to this offense is on the Government, and the issue to be put to 
you is whether the Government met that defense beyond a reasonable 
doubt. That is, the jury must find beyond a reasonable doubt, in order 

to return a verdict of guilty, notwithstanding his defense of insanity 
that is at issue, that the accused is freed from mental diseases or de- 
fects, or a finding he may have a mental disease or defect if no relation- 
ship exists between the disease and the alleged criminal acts to justify the 
conclusion, that but for the mental disease or defect the act would not have 
been committed. 

Therefore, if you believe that the Government has proved beyond a 
reasonable doubt, either that the defendant James H. Simpson was not 
suffering from a disease or defective mental condition, or if he was, 
that the Government has proved beyond a reasonable doubt that the act 
was not the product of such abnormality, you may convict the defendant 
Simpson if you find him otherwise guilty. | 

Should the jury find the defendant not guilty on the ground of in- 
sanity, the Court is then required to order the defendant to be confined in 
a hospital for the mentally ill. And, accordingly, in that event, the Court 
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will commit the defendant to St. Elizabeths Hospital. The defendant then 
cannot be released from that institution unless and until the Superintendent 
of the Hospital has certified to the Court, and the Court is satisfied that: 

First, the defendant has recovered his sanity; and, 

Secondly, in the opinion of the Superintendent, the defendant will 

not in the reasonable future be dangerous to himself or others. 

Third, that in the opinion of the superintendent, the defendant is 
entitled to his unconditional release from the hospital; or the superintendent 
certifies the defendant is not suffering from such a mental illness as that, 
if placed under the conditions specified in the certificate, he will be 
dangerous to himself or others in the reasonable future; and that he is 
entitled to a conditional release under sach supervision. 

Upon the receipt of a certificate from the superintendent of the 
hospital, the Court may hold a hearing, and if the Court finds that the 
defendant has recovered his sanity and will not in the reasonable future 
be dangerous to himself or others, the Court must order the defendant's 
release unconditionally. 

If the Court concludes that the defendant has not recovered his 
sanity, but he will not in the reasonable future be dangerous to himself or 
to others under conditions approved by the Court, and is in a condition to 
be conditionally released under supervision, the Court may order a re- 
lease upon the conditions, or it may return the defendant to the hospital. 

If the Court, in the exercise of its judicial judgment, does not find 

that the defendant is entitled to an unconditional or conditional 
release, the Court shall order the defendant returned to the hospital. 

In this case there is evidence of certain oral admissions by the 
defendants to police officers. 

‘You are instructed that evidence of such oral admissions by these 
defendants should be received and viewed carefully, and should be given 
such weight and consideration as you may believe they are entitled to 
under all the facts and circumstances of the case. 

The defendant Simpson claimed that certain admissions made by 
him were made as a result of physical force on the part of the investi- 
gating police officers. 


207 - 


The law permits admissions into evidence if such admissions are 
freely and voluntarily made. But the situation is otherwise, if the admis- 
sions are obtained by duress or coercion, or as a result of an inducment 


or misrepresentation. 

If an admission is obtained by this means it must be rejected and 
disregarded by the jury. 

In considering whether the alleged admissions in this c case as to the 
defendant Simpson were voluntary or not, you should consider all the 
circumstances surrounding the making of the admissions. | 

It is for you to decide whether or not the alleged admissions were 

voluntary or involuntary. 

If you find they were involuntary, you will not Sissies them. 

If you find they are voluntary--they were voluntarily made--you 
may consider them and give them such weight as you deem it's proper to 
do. | 

An admission or incriminatory statement made outside the Court 
by one defendant may not be considered as evidence against another de- 
fendant not present when the statement was made. Therefore, any ad- 
mission or incriminatory statement made by any one of these defendants 
may not be considered as evidence against the others not present when 
the statement was made. 

The law does not compel any defendant to take the witness stand 
and testify. Therefore, ladies and gentlemen of the jury, no presumption 
of guilt may be raised and no inference of any kind may be drawn by you 
from the failure of any of these defendants to testify. No defendant is 
under obligation to testify when he is on trial. : 

Ladies and gentlemen, these defendants are not on trial for any 
act or conduct not alleged in the indictment. The fact that you may be- 
lieve that any or all of these defendants were violating some other law 
of the District of Columbia should in no way effect your decision on the 
simple question which is put to you in this trial, whether or not these de- 

fendants are guilty of the offenses charged in the indictment. 

As you have noted, ladies and gentlemen, the crimes involved are 
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charged against three defendants. Each crime charged in the indictment 
and the evidence applicable thereto should be considered by you separately 
as to each defendant. 

It is your duty to consider all the evidence in this case and then 
return your verdict as to each defendant on each count of the indictment. 

Of course, you understand your verdict must be unanimous. 

Finally, ladies and gentlemen, you will consider this case in the 
light of the instructions I have just given you and use the same practical 
approach, the same ordinary common sense, same intelligence that you 
would employ in determining any other important matter that you have 
occasion to decide in the course of your every-day experience. 

Ladies and gentlemen, as to the defendants Eugene E. Turberville, 
and Bernard T. Williams, your verdict in this case may be on count one, 
guilty of first degree murder, or guilty of second degree murder, or not 
guilty. 

On each of counts four, five, six, seven, eight and nine, your 
verdict may be guilty as charged, guilty of simple assault, or not guilty. 

And as to the defendant James H. Simpson, your verdict in this 

524 case may be on count one, guilty of first degree murder, or guilty 
of second degree murder, or not guilty, or not guilty by reason of insanity. 

On each of counts four, five, six, seven, eight and nine, your 
verdict may be guilty as charged, or guilty of simple assault, or not 
guilty, or not guilty by reason of insanity. 

THE COURT: Will counsel approach the bench, please. 

(AT THE BENCH:) 

THE COURT: Have you any objections or exceptions to any of 
these instructions given by the Court? 

MR. KENNETH WOOD: As Your Honor knows, sometimes the 
Court of Appeais is critical of counsel because they did not state objec- 
tons to the Court's instructions at the Bench; and in the event that we 
have to go to that learned tribunal I don't want to be placed in that position. 

THE COURT: I can appreciate what you Say. 

MR, KENNETH WOOD: Thank you, sir. Now, Your Honor, I 
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made--It is possible that I have overlooked some of Your Honor's in- 
structions. I tried to pay very close attention to them, and : may be in 
error when I make these remarks. : 

I don't recall that Your Honor instructed the jury with respect to 
the first count, the common law murder count, that even if they find the 

defendant committed an act which resulted in the death of Ollie 
Bowman, and if they are considering first degree murder as to that count, 
if they have a reasonable doubt as to whether it is first or second degree, 
they must resolve that doubt in favor of the defendant and find him guilty 
of second degree. 

Now, Your Honor may have said that. 

THE COURT: I think my instruction covers that, but in case some- 
body else may take a different view of it why-- 

Is this made in the form of a suggestion or what? 

MR. KENNETH WOOD: It is in accordance with the first instruc- 
tion submitted to Your Honor. ! 

THE COURT: I have already refused that as covered. 

MR. KENNETH WOOD: Yes, sir. 

THE COURT: I am doing it now too. ac alae a a lc 
been covered by my instructions. 

MR. KENNETH WOOD: And my point is I feel it wasn't covered, 
and I may be in error. 

Now, Your Honor, I don't recall, and I may be in error about this, 
that with respect to my third instruction I tendered Your Honor, and that 
had to do with the burden of proof always being upon the prosecution. If 
Your Honor said that-- | 

THE COURT: I did. That is well covered. 

MR. KENNETH WOOD: And also in that instruction I had included 
that it must be more than a strong probability. | 

THE COURT: Well, proof beyond a reasonable doubt covers that, 

I would say. I think that is covered for that reason. : 

MR. KENNETH WOOD: Ali right. Now, when Yair Honor instructed 

on the first count Your Honor did instruct them that an appreciable time 
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must elapse when they are trying to determine whether or not there was 
deliberation and premeditation; and Your Honor told them with respect 
to that that it does not require even minutes. 

THE COURT: Correct. 

MR. KENNETH WOOD: Now, I am going to have to except to Your 
Honor's definition for this reason, that I don't know what our Court of 
Appeals mean. 

THE COURT: You should know what you mean, as a former As- 
sistant District Attorney. I understand you were. You know what that 
means, the length of appreciable time. 

MR. KENNETH WOOD: Except I am not an assistant now and I am 
on the other side of the fence, so I would like to say this for the record, 
that what Your Honor told the jury was that it could take place in seconds. 
Now, I say-- 

THE COURT: That is what I intended to say. 

MR. KENNETH WOOD: Iam sure Your Honor did, and Your Honor 
may be right, but in order to protect this defendant, I am objecting be- 

cause I think it is inconsistent with the statement made by the Court 
of Appeals. * Appreciable time", I believe that means more than seconds. 

THE COURT: How many seconds would you say it means? 

MR. KENNETH WOOD: Your Honor, I don't have any idea. That 
is the end of my objections, Your Honor. 

THE COURT: All right. The objection is overruled. 

MR. FOSTER WOOD: In order not to take too much time, I tender 
the same objections Mr. Kenneth Wood made on behalf of my client; and 
in addition to that, I feel Your Honor should charge the jury: ‘In the case 
where a defense of insanity is made, that they could bring in a verdict of 
manslaughter." 

THE COURT: No, I will give no instructions on manslaughter. I 
think the record doesn’t justify anything less than murder in the second 
degree. 

MR. FOSTER WOOD: Now then, in your instructions in regard to 
insanity, Your Honor stressed, in my opinion, or continued to speak of 
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tta diseased mind". Now, you-- 

THE COURT: And what else? And a mental defect. We covered 
them all the way through. 

MR. FOSTER WOOD: Your Honor stressed the disease angle. 

THE COURT: How do you mean by stressing, emphasizing it? 

MR. FOSTER WOOD: Emphasized it. 

THE COURT: A manner of speaking, I guess. 

MR. FOSTER WOOD: In other words, often you would speak of 
diseased mind but out of company with a mental defect; and other times 
you coupled it with a mental defect. That is all, Your Honor. 

THE COURT: That objection is overruled. 

MR. KENNETH WOOD: I think there is one thing, Your Honor. I 
don't think Your Honor instructed on each element of each one of these 
offenses must be covered by the Government. 

THE COURT: Idid. In order to save any possible error, I over- 
rule your objection, because I think it is well covered. | 

MR. DIETZ: If it please Your Honor, I realize that these may have 


been covered in a different way by Mr. Wood. These are from my notes 
while Your Honor was instructing. 


This counsel respectfully objects to Your Honor's oy vein what 
length of time is meant by some appreciable time must elapee. 

THE COURT: You join Mr. Wood? 

MR. DIETZ: Mine is just a little bit different. I say ; they may 
overlap a little bit. I don't want to waste time, but I feel T have to do it 
this way. 

This counsel objects to the inference that it could pe a momentary 
thing. 

THE COURT: Don't you think it could be? 

MR. DIETZ: I studied the cases on it-- 

THE COURT: You can study the cases all you like, but if you want 
to make a definition in appreciable lengths of time you wall have to put 
it in terms of seconds or fractions of seconds. 

MR. DIETZ: Well, in the Bullock Case-- 
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THE COURT: I don't care what itis. I know the law on this. I 
tried many murder cases. I know what appreciable lengths of time is 
considered, and the matter could come like that, ina flash. Now go 
ahead. 

MR. DIETZ: Now, that is what happened in the Bullock Case. 

Now, the second point, Your Honor, this counsel respectfully ob- 
jects to Your Honor's instructing the jury in regard to first degree murder. 
As far as the first degree murder part of your charge, Your Honor in- 
structed the jury that if they found this intent to kill they could infer 
that the act of malice aforethought--I believe that should have been a 
second degree charge- 

THE COURT: Overruled. 

MR. IWETZ: The third point, Your Honor, this counsel respect- 
fully objects to Your Honor’s charge in that this counsel did not hear Your 

530 Honor instruct the jurors, although you may have done it--I didn’t 
hear it. To protect my client's rights, I will make this objection, that 


you didn't instruct the jnrors in that if they failed to find each and every 
element of first degree murder beyond 2 reasonable doubt they must find 
the defendant not guilty. 

THE COURT: The Court did so instruct them, but to keep your 


record, I will overrule your objection. 

MR. DIETZ: I might not have heard it. 

THE COURT: I covered that. 

MR. DIETZ: Now, on the fourth point that I want to make most re- 
spectfully, Your Honor, as far as count six and eight are concerned, I 
would suggest to the Court, that with the crime of mayhem there must be 
some permanent injury to the complaining witness's eyes and, therefore, 
I object to Your Honor’s charge and definition to the jurors, respectfully 
object to Your Honor’s charge to the definition to the jurors on the crime 
of mayhem, in that you omitted permanent injuries. 

THE COURT: Overruled. 

MR. DIETZ: Now, the next point that I would raise is I object to 
Your Honor’s failure to charge the jurors on the first count of the 


213 

indictment as to the elements of the crime of manslaughter. | 

531 THE COURT: Overruled. | 
MR. DIETZ: Now, the next point that I respectfully yenuest Your 
Honor to charge the jurors that if they find the defendants guilty of first 

degree murder that the death penalty is mandatory. 
THE COURT: That is none of the jury's business what the penalty 

is. Overruled. 


* * * * 


(Whereupon, at 11:15 a.m., the jury retired to | 
the jury room and the Court recessed. ) 


* * * * 


4:38 p.m. 


THE COURT: Bring in the jury, Mr. Marshal. 
(Whereupon, the jury entered the courtroom and 
took their respective seats in the jury box. ) 
THE COURT: Take the verdict, Mr. Clerk. 
BY THE DEPUTY CLERK: 
Q. Mr. Foreman, has the jury agreed upon a verdict? A. (JUROR 
NO. 3): We have. 
Q. What say you as to the defendant, Eugene E. Turberville, on 
count one? A. Guilty in the second degree. | 
Q. Oncount four? A. Guilty. 
Q. On count five? Guilty. 
On count six? A. Guilty. 
On count seven? A. Guilty. 
On count eight? Guilty. 
On count nine? A. Guilty. 
535 What say you as to the defendant, James H. simpson, on 
count one? A. Guilty on second degree. 
Q. Oncount four? A. Guilty. 
Q. On count five? A. Guilty. 
Q. Oncount six? A. Guilty. 
Q. Oncount seven? A. Guilty. 
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Q. Oncounteight? A. Guilty. 

Q. Oncount nine? A. Guilty. 

Q. What say you as to the defendant, Bernard T. Williams on 
count one? A. Williams, did you say? 

Q. Bernard T. Williams. A. Guilty. I misunderstood, I thought 
you were polling-- 

Q. The second name I was asking your verdict for the defendant 
James H. Simpson. A. I would rather you re-poll that. 

536 THE DEPUTY CLERK: Shall I repeat James H. Simpson, Your 
Honor? 
THE COURT: Yes. 
BY THE DEPUTY CLERK: 

Q. We are now going to repeat for James H. Simpson. Count one? 
A. (JUROR NO. 3): Guilty on the second degree. 

Q. Count four? A. Guilty. 

Q. Count five? A. Guilty. 

Count six? A. Not guilty. 

On count seven? A. Not guilty. 
On count eight? A. Guilty. 

On count nine? A. Guilty. 

What say you as to the defendant Bernard T. Williams on count 
Guilty on the second degree. 

On count four? A. Guilty. 

On count five? A. Guilty. 

On count six? A. Guilty. 

On count seven? A. Guilty. 

On count eight? A. Guilty. 

On count nine? A. Guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant Eugene E. Turberville guilty of second de- 
gree murder on count one, guilty on count four, guilty on count five, guilty 
on count six, guilty on count seven, guilty on count eight, guilty on count 
nine. 
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He says that you find the defendant James H. Simpson guilty of 
second degree murder on count one, guilty on count four, guilty on count 
five, not guilty on count six, not guilty on count seven, guilty on count 
eight, and guilty on count nine. 

He says that you find the defendant Bernard T. Williams guilty of 
second degree murder on count one, guilty on count four, guilty on count 
five, guilty on count six, guilty on count seven, guilty on count eight, 
guilty on count nine. 

538 And that is your verdict, so say you each and all? 
(The jury responded in the affirmative. ) 
THE COURT: Do you wishtohave the jury polled? 
. KENNETH WOOD: No, Your Honor. 

MR. DIETZ: No, Your Honor. 

THE COURT: You are taking the place of Mr. Foster Wood, I 
understand, by written consent? 

MR. KENNETH WOOD: Yes, Your Honor. 


* * * 
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GOVT'S EXHIBIT NO. 4 


JUDGE NEILSON Precinct DEC 11 1959 
No. US 8509-59 Nolle Prosequi in Open Court 


UNITED STATES A TRUE COPY 
TEST: 


WALTER F, BRAMHAM 
Clerk Municipal Court,D.C. 


COMPLAINT - Murder -1st degree-- By /s/ Joseph M. Burton 
WITNESSES Deputy Clerk 


M. A. Lucas #4 

Dec. 8 1959 

Atty Oberg Appt. 

Cont 1/7/60 W 

Req. of Govt. 

No Bond 
Committed 

SEE INSIDE 


vs. 
Bernard Thomas Williams 


[Filed April 4, 1961] 
COMPLAINT 
Affidavit No. 300850 

WHEREAS M. A. Lucas hath upon oath before me Paul G. Mothers- 
head, a Deputy Clerk of the Municipal Court for the District of Columbia, 
made complaint and declared that on the 5th day of Decmeber, AD. 1959, 
at the District aforesaid, one Bernard Thomas Williams did then and there 
purposely of deliberate and premeditated malice aforethought kill and mur- 
der one Ollie Bowman against the form of the statute in such case made 
and provided, and against the peace and government of the United States of 
America. 

WITNESS, The Honorable J. LEWIS Smith, Jr., Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 8th day of Dec., A-D. 1959. 


[Filed Nov. 22, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


UNITED STATES OF AMERICA 
. Criminal No. 14-60 


Charge T22 DCC, 2401, 502, 506 


On this 22nd day of November, 1960, came again the parties afore- 
said, in manner as aforesaid, the hearing of which was respited yesterday; 
whereupon after hearing the instructions of the Court, the alternate jurors 
are discharged and the said jury retires to consider its verdict. 

The jury returns into court and upon its oath says that the defendant 
Eugene E. Turberville is guilty of second degree murder on count 1 of the 
indictment and guilty on counts 4,5, 6,7,8 & 9 of the indictment; that the 
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defendant James H. Simpson is guilty of second degree murder on count I 
of the indictment, guilty of counts 4,5,8 &9 and not guilty on counts 6 & 7; 
that the defendant Bernard T. Williams is guilty of second degree murder 
on count 1 of the indictment and guilty on counts 4, 5, 6,7,8 & 9 of the in- 
dictment. The defendants are remanded to the District of Columbia Jail 
and the case is referred to the Probation Officer of the Court. 

By direction of : 


JOSEPH R. JACKSON 
Presiding Judge 
Criminal Court #7 


Present: 
United States Attorney 


By Thomas Flannery 
Assistant United States Attorney By - /s/ Stephen D. Miller 
Jack Maher eputy Clerk 
Official Reporter 


HARRY M. HULL, Clerk. 


[ Bernard T. Williams] 


[Filed Dec. 8, 1960] 

MOTION FOR A NEW TRIAL OR IN THE ALTERNATIVE 

FOR JUDGMENT OF ACQUITTAL 

NOW COMES the defendant, Bernard T. Williams, by his attorney 
appointed by the Court to defend, Stanley M. Dietz, and moves the Court 
to order a new trial herein on Counts 4, 5, 6, 7,8 and 9 of the indictment 
or, in the alternative, to order a judgment of acquittal as to those said 
Counts, upon the ground that the jurors were not sworn to try this defend- 
ant’s case upon the charges contained in said Counts of the indictment. 

For ground hereof, defendant refers to volume I, page 39 of the 
Official Transcript of Proceedings held herein on Wednesday, November 
16, 1960. | 


/s/ Stanley M, Dietz 
Attorney appointed to defend 
Bernard T. Williams 


[Certificate of Service] 
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[Filed Jan. 4, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
- ; Criminal No. 14-60 
EUGENE E.TURBERVILLE _?) 


JUDGMENT AND COMMITMENT 


alts ssc 


On this 22nd day of December, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by his Attorney Kenneth Wood. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of Not Guilty of the offense of Violation of Title 22 DCC Sections 2401, 502, 
506 as charged in counts 1, 4, 5,6,7,8 & 9 and the court having asked the 
defendant whether he has anything to say why judgment should not be pro- 
nounced, and no sufficent cause to the contrary being shown or appearing to 
the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for Life with 2 minimum of fourteen (14) years on Count 1, five (5) to 
fifteen (15) years on Count 4, three (3) to ten (10) years on Counts 5, 6,7, 
8 & 9; Counts 4,5,6,7,8&9 to run concurrently with count 1. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge. 


[Filed Jan. 4, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
ve Criminal No. 14-60 
BERNARD T, WILLIAMS ) 


JUDGMENT AND COMMITMENT 


On this 22nd day of December, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by his Attorney Stanley Dietz. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of Not guilty of the offense of Violation of Title 22 DCC Sections 2401, 502, 
506 as charged in counts 1,4, 5, 6,7, 8 & 9 and the court having asked the 
defendant whether he has anything to say why judgment should not be pro- 
nounced, and no sufficient cause to the contrary being shown or appearing to 
the Court, 

IT IS ADJUDGED that the defendant is guilty as diiereea and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for Life with a minimum of fourteen (14) years on count 1, five (5) 
to fifteen (15) years on count 4, three (3) to ten (10) years on ‘counts 5, 6, 7, 
8 & 9; Counts 4,5, 6,7, 8 & 9 to run concurrently with count 1. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States pies Judge 
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[Filed Dec. 22, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. ; Criminal No. 14-60 
EUGENE TURBERVILLE ) 


NOTICE OF APPEAL 


Name and address of appellant -- Eugene Turberville - D.C. Jail. 
Name and address of appellant's attorney -- 
Offense -- Murder in the second degree. 
Concise statement of judgment or order, giving date, and any sentence -- 
December 22, 1960 - Sentence, 14 years to life. 
Name of institution where now confined, if not on bail -- DC. Jail. 
I, the above-named appellant , hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above-stated 
judgment. 


Date -- December 22, 1960 /s/ Bugene Turberville 
Appellant 


[Filed Jamary 9, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
v. ; Criminal No. 14-60 
JAMES H. SIMPSON ) 


JUDGMENT AND COMMITMENT 
On this 6th day of January, 1961, came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney Foster Wood. 
IT IS ADJUDGED that the defendant has been convicted upon his plea 


of Not guilty of the offense of Violations of 22 DCC 2401, 502, 506 as charged 
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and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for Life Imprisonment with a minimum of fourteen (14) years on count 
1; fifteen (15) years on counts 4 & 5; three (3) to ten (10) years on counts 5, 
8 & 9; Counts 4,5,8 & 9 to run concurrently with count 1. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 


[Filed Jan. 18, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. ; Criminal No. 14-60 
EUGENE TURBERVILLE ) 


AFF.JAVIT IN SUPPORT OF APPLICATION 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Eugene Turberville, being first duly sworn, depose and say that 
I am the defendant in the above-entitled case; that in support of my applica- 
tion to proceed without being required to prepay fees, costs or give security 
therefor, I state that because of my poverty Iam unable to pay the costs of 
said proceeding or to give security therefor; that I believe I am entitled to 
redress; and that the nature of my (defense, action, appeal) is briefly stated 
as follows: : 
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The Court permitted in evidence testimony of another offense, 
not included in the indictment, which I feel was prejudicial, to wit: 
the crime of rape. 

I further have truthfully set forth below information relating to my 
ability to pay the costs of defending the case against me: 

Are you presently employed? No. 

= = = x 

How much cash do you have? None. 

Do you own any bank account, savings account, stocks, bonds, 

automobile, real estate, or other valuable property? No. 

Do you have a wife, parent or other person who may be able to 

assist you in paying the costs of your defense in this case? No. 

(Answers to #5 and #6 required only in criminal cases) 

How much cash did you have at the time of your arrest? None. 
6. Are you now free on bond? No. If not, do you intend to apply 

for bond? No. 

I understand that a false statement or answer to any question in this 
affidavit will subject me to penalties for perjury. 
/s/ Eugene Turberville 
SUBSCRIBED AND SWORN To before me this 22 day of Dec., 1960. 


HARRY M. HULL, Clerk 


By- /s/ Lawrence Proctor 
Deputy Clerk 


applic: <oceed 
without mt. of costs 
appo counsel. 
denied as plainly frivolous and 
not made in good faith. 


/s/ Jackson 1/10/61 
District Juage 
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[Filed January 22, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. Criminal No. 14-60 
JAMES H, SIMPSON ) 


NOTICE OF APPEAL 


Name and address of appellant -- James H. Simpson, 200 - 19 St. S.E.,Wash,D.C. 
Name and address of appellant's attorney -- Foster Wood, 1028 Connecticut 
Ave. N. W. Wash. D.C. 
Offense -- Second Degree Murder. 
Concise statement of judgment or order, giving date, and any coatenen -- 
Sentence of (14) Fourteen to Life imposed on January 6, 1961. 
Name of institution where now confined, if not on bail -- District Jail, 200 
19 St. S. E. Wash. D.C. 


I, the above-named appellant , hereby appeal to the ae States 
Court of Appeals for the District of Columbia Circuit from the above-stated 
judgment. ! 


/s/ James Simpson 
Appellant 


[Filed January 26, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA) 
vs. ; Criminal No. 14-60 
EUGENE E.TURBERVILLE _) 
ORDER AMENDING JUDGMENT AND COMMITMENT 


Upon consideration of the Court's motion, it is this 26th day of 
January, 1961, 
ORDERED that the Judgment and Commitment signed the Court 
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in the above entitled case on the 22 day of December, 1960, be, and the same 
is amended by striking that portion of the said Judgment and Commitment 
which appears in the second (2nd) paragraph reading as follows: 

Violation of Title 22 DCC, Sections 2401, 502, 506” and in its place 
and stead the following is hereby substituted: 

“second degree murder under count 1; Assault with intent 

to commit carnal knowledge and violation of sections 502, 

506 of Title 22 of the District of Columbia Code as charged 

in counts 4,5, 6,7,8 & 9." 


/s/ Joseph R. Jackson, 
Judge 


[Filed Jamary 26, 1961] 


UNITED STATES DISTRET COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
a ; Criminal No. 14-60 
BERNARD T. WILLIAMS ) 


ORDER AMENDING JUDGMENT AND COMMITMENT 

Upon consideration of the Court's motion, it is this 26th day of 
January , 1961, 

ORDERED that the Judgment and Commitment signed by the Court 
in the above entitled case on the 22 day of December, 1960, be, and the same 
is amended by striking that portion of the said Judgment and Commitment 
which appears in the (2nd) second paragraph reading as follows: 

"Violation of Title 22 DCC, Sections 2401, 502, 506.” and in its place 
and stead the following is hereby substituted: 

"second degree murder under count 1; Assault with intent 

to commit carnal knowledge and violation of sections 502 

& 506 of Title 22 of the District of Columbia Code as charged 

in counts 4,5,6,7,8 & 9." 


/s/ Joseph R. Jackson 
Judge 


[Filed January 27, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. Criminal No. 14-60 
JAMES H. SIMPSON ) 


ORDER AMENDING JUDGMENT AND COMMITMENT 


ORDER AMENDING Eee ee 


Upon consideration of the Court's motion, it is this 27th day of 
January, 1961, 

ORDERED that the Judgment and Commitment signed by the Court 
in the above entitled cause on the 6th day of January, 1961, be, and the same 
is amended by striking that portion of the said Judgment and Commitment 
which appears in the second (2nd) paragraph reading as follows: 

‘violation of Title 22 DCC, Sections 2401, 502, 506" and in its place 
and stead the following is hereby substituted: 

“second degree murder under count 1; Assault with intent 

to commit carnal knowledge and violation of sections 502 

& 506 of Title 22 of the District of Columbia Code as charged 

in counts 4,5,6, 7,8 & 9." | 


/s/ Joseph R. Jackson 
Judge 


226 


[Filed May 1, 1961] 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Misc. No. 1582 September Term, 1960 
EUGENE E. TURBERVILLE, ) 
Petitioner, ) 
v. ; District Court Crim. No. 14-60 
) 
) 


UNITED STATES OF AMERICA, 
Respondent. 


Before: Edgerton, Washington and Bastian, Circuit Judges, in 
Chambers. 


ORDER 


Upon consideration of the petition for leave to prosecute an appeal 
without prepayment of costs, of the memorandum in support and of the re- 
spondent's answer, it is 

ORDERED by the court that petitioner is allowed to proceed on appeal 
from the judgment of the District Court without prepayment of costs and that 
the joint appendix shall be printed at the expense of the United States. 

It is FURTHER ORDERED by the court that the appeal shall be con- 
solidated with the appeal of Bernard T. Williams, Misc. No. 1579, for pur- 
poses of preparation of a single joint appendix and for oral argument; counsel 
may file a consolidated brief if they are so advised. 

Per Curiam. 
Dated: April 27, 1961 
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No. 16343 
QUESTIONS PRESENTED 


1. Appellant was found guilty of murder in the second de- 


gree and numerous other serious offenses. He was tried jointly 


with two others for first degree murder and other serious crimes. 
After all of the Government's evidence was in, counsel for one of 
the co-defendants in his argument to the jury freely admitted that 
the co-cefendant he represented committed various acts and asked 
the jury to return a verdict of second degree murder. At the trial 
evidence was given that appellant, who did not take the stand, 
had consistently denied to the police that he committed any of the 
offenses charged. However, the evidence given at the trial also 
connected closely the activities of the appellant with those of 
the co-defendants. The question is presented: 

Were not appellant's rights to a fair trial prejudiced by 
the statements to the jury made by counsel for the co-defendant? 

2. The jury which found appellant guilty of second degree 
murder, assault with a dangercus weapon, assault with intent to 
commit rape, assault with intent to commit mayhem and mayhem, was 
sworn only to try appellant and the two co-defendants for murder. 
The offenses and evidence thereof were closely intertwined. The 
question is presented: 

Are not appellant’s convictions on the charges other than 
murder null and void and was not his conviction for second degree 
murder tainted by a large volume of evidence concerning the other 


charges which the jury was not sworn to try? 


(i) 


3. Throughout the trial a volume of evidence was adduced 
regarding the commission by the appellant of various acts of vio- 
lence directed toward a third person all of which occurred about 
the same time and place as the crimes for which he wast tried: 

The question is presented: 

Was not the injection into the trial of acts of siolants 
attributed to appellant prejudicial affecting his substantial rights 
to be tried strictly for the offenses for which he was indicted? 

4. Appellant was arrested for murder on December 7, 1959 
and was tried on November 16, 1960. The question is presented: 


Was not appellant denied his right to a speedy trial? 


5. Judge Joseph R. Jackson presided at the District Court 
trial. In Lurk vs. United States, the jurisdiction of the Court 
to try the appellant in that case was challenged. The question is 


now presented: 


In the light of Lurk vs. United States, did the District 


Court have jurisdiction to try the appellant? 
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JURISDICTIONAL STATEMENT 
Title 28 U.S.C. 1291 confers jurisdiction on this Court to 
entertain this appeal from a judgment of conviction in the United 
States District Court for the District of Columbia, which Court 
had jurisdiction as the crimes occurred in the District qil 
D.C.C. Sec. 103 (1951) ). 
STATEMENT OF THE CASE 
On the night of December 5, 1959, three persons were at- 
tacked on a vacant lot in the Southwest district of the City of 
Washington, D. C. One of the victims, Ollie Bowman died, another, 
Rose Bad Bunn, was beaten, raped an@ burned, and the third, 
Cyprian G. Lucas, was beaten and burned in the face and eyes. 
For these crimes, Eugene E. Turberville, Bernard T. Williams and 
James H. Simpson were arrested and thereafter indicted by the 


Grand Jury on January 4, 1960 for first degree murder, felony 


murder, assault with intent to commit rape, assault with ay 
1 


to commit mayhem, assault with 2 dangerous weapon and mayhem. 
Appellant was thereafter arraigned and pleaded “not guilty.” 

After numerous continuances and a delay of more than eleven 
months from arrest, joint trial of the three defendants in the 
District Court commenced before Judge Joseph R. Jackson and a jury 
(Criminal Action No. 14-60) on November 16, 1960, and ended five 
trial days later on November 22, 1960. Appellant did not testify, 


Appellant was found guilty on Count One - murder in the 


BY, The Bill named violations as follows: 22 D.C.C. 2401 - first 


degree murder, murder while perpetrating crime of rape, murder 
while perpetrating crime of mayhem; 22 D.C.C. 2801 - rape; 22 D.C.C. 
502 - assault with a dangerous weapon; 22 D.C.C. 506 - mayhem; 
22 D.C.C. 502 - assault with intent to commit maybep. 


second gta. on Count Four - assault with intent to commit rape; 
on Count Five - assault with a dangerous weapon; on Count Six - 
mayhem of Rose Bud Bunn; on Count Seven - assault with intent to 
commit mayhem of Rose Bud Bunn; on Count Bight - mayhes of Cyprian 
G. Lucas; on Count Nine - assault with intent to ccm mayhem of 
Cyprian G. Lucas. | 
Thereafter, by judgment and commitment, Turberville was sen- 
tenced to life imprisonment with a minimum of fourteen years on 
Count One, five to fifteen years imprisonment on Count Four, and 
three to ten years imprisonment on Counts Five, Six, Seven, Eight 
and Nine. The sentences on Counts Four through Nine more to run 
concurrently with Count One (Judgment and Commitment). Appellant 
filed a Notice of Appeal (Notice of Appeal). Turberville peti- 
tioned to prosecute an appeal in forma pauperis which Judge Jack- 
son denied on the ground that it was frivolous and not made in 
good faith. Appellant asked this Court for leave to prosecute an 
appeal in forma pauperis. This Court on February 2, 1961 entered 
an order appointing counsel for appellant to represent the peti- 
tioner and to file a brief in support of his petition. On April 
12, 1961, counsel filed a memorandum and an order filed April 27, 
1961 allowed the appeal. The appeals of Turberville, Williams 
and Simpson were all consolidated. (Misc. No, 1582 - September 


Term 1960). 
eee eae eee et 


There was a vacant lot bounded by M Street and an alley and 


4th and 6th Streets, Southwest, in the District of Columbia. On 


27 Counts Two and Three (felony murder) were dismissed by the Trial 
Court at the behest of the Government (Tr. 409). — 


3/ Co-defendants Williams and Simpson were likewise found guilty 
except that Simpson was found not guilty on Counts Six and 
Seven. 2 


the evening of December 5, 1959, up on the lot, Ollie Bowman, about 
55 years old, met Rose Buc Bunn, a younger woman, whom he had known 
for about six years (Tr. 118). They were joined by Cyprian Lucas. 
Lucas had known Bowman for about twenty-five years and Bunn only 2 
short time (Tr. 62). There was a shack made of several discarded 
doors which had been erected as a shelter, in front of which a small 
fire was borning (Tr. 100). 

As they were sitting beside the fire, they saw a man running 
across the lot (Tr. 66, 119). Thereafter, three persons were seen 
running, apparently chasing the first man. Lucas was unable to 
identify any one of the three as the defendants (Tr. 101-102). 

Bunn saw only two men in pursuit and identified Turberville and 
Williams as the two persons she saw (Tr. 135-136). 

Seigle’s Drug and Liquor Store was located at 4th and M 
Streets, Southwest, next to the lect. Thomas E. Davis, an employee 
of the store, testified that early the evening of December 5, 1959 
Turberville entered the store and said "I am going to get him," 
referring to 2 person (later identified as Tucker) about whose 
whereabouts Turberville had inquired. Davis testified that Tucker 
returned to the store after Turberville had left the first time and 
that Tucker went to the rear and lay down and started crying. Davis 
testified that Turberville returned to the store with another, later 
identified as the defendant Simpson, and that one held a club and 
the other a handful of bricks; they started to move to the back of 
the store when the witness came around and stopped them and they 


said, "We are going eh him anyway,” and then they left the 


store (Tr. 175-183). 


47 See summary of testimony given on this separate incident, 
page 17. 
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About the same time Lucas, Bowman and Bunn were up on the lot 
sitting in or around the shack when three men approached them and 
the attacks occurred which resulted in the death of Bowman, the rape, 
beating and burning of Bunn and the beating and burning of Lucas 
(Tr. 68-74, 122-131). | 

Some time later, Lucas who had been blinded temporarily, was 
found sitting on a cinder box and was taken to the District General 
Hospital (Tr. 74). Lucas was hospitalized for three weeks and 
treated for first and second degree burns about the face and eyes 
(Tr. 259). About 7:00 a.m. the morning of December 6, 1959, Edward 
Birch, a fireman for the District Fire Department, on his way to 
work found the dead body of Bowman lying on the curb of L Street 
between 4th and 6th Streets, Southwest (Tr. 184). Bowman’ s death 
was the result of hemorrhage and shock due to a ruptured viscera. 

He suffered cerebral concussion, part of his ear had been torn from 
the side of his head and severe lacerations (Tr. 58). ‘Some time 

the night of the 5th of December, Bunn was taken to the District 
General Hospital. She was treated for burns to her face and breasts 
and was hospitalized until December 17, 1959 (Tr. 261). 

The morning of December 7, 1959 about 6:15 a.m, Turberville 
was present at the Fourth Precinct station and he was taken into 
custody for the murder of Bowman. The arresting officer did not 
know how or when Turberville got to the Fourth Precinct, except that 
he found him there about 6:15 a.m. (Tr. 190-191). There is no evi- 
dence that Turberville was under arrest when found at the station or 
that he had been forcibly brought there. 

At 8:00 a.m. Turberville was brought to the office of the 


Homicide Squad where he was questioned as to his participation and 
4 { 


where his statement was taken down (Tr. 195-200). At this inter- 
view, Turberville admitted being on the lot, denied (1) striking 
anyone, (2) kicking anyone, (3) hitting anyone with an object, (4) 
patting anyone in a fire or burning anyone with sticks, (5) raping 
Rose Bud Bunn, or assaulting her with such intent (Tr. 286-287). 

The same morning, officers of the Homicide Squad took Tur- 
berville to the District of Columbia General Hospital to see Lucas. 
After bandages were removed from Lucas’ eyes, he identified Tur- 
berville as one of the men who attacked him. Turberville did not 
say anything at the time (Tr. 303). 

At 11:00 a.m. December 7, 1959 Turberville was taken to the 
Municipal Court (Tr. 194) and was sent from there to the District 
Jail. 

December 8, 1959 about 4:00 p.m. Detectives Pixton and Kelly 
and Lieutenant Barnes interviewed appellant and Williams and Simpson 
simultaneously and in the presence of each other. Williams admitted 
assaults upon three people on the lot the night of December 5, 1959. 
In narrating Williams’ confession, Officer Pixton referred to Simp- 
son by name and to the third participant as “another man” (Tr. 279- 


5, 
286). Simpson also admitted his and Williams’ participation but 


did not mention Turberville by name (Tr. 309-312) in his narration, 
although he did say that there were three persons who participated 
in the assaults (Tr. 326-329). Turberville was present throughout 
these interviews and he admitted to the police that he was on the lot 
at the time these things happened but denied doing them (Tr. 329). 
37 Counsel for Turberville asked for and obtained an instruction to 

the jury that any statement made by Williams in the presence of 
Turberville concerning his activities was not admissible against 
Turberville (Tr. 284). 
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At the trial Lucas testified that Turberville, Williams and 
Simpson approached them on the lot and that Simpson "nodded at Rose 
and got Rose and carried her around the house." He said that Tur- 
berville beat Bowman as he was trying to get away and struck him 
with a stick or something and Bowman slumped to the an Tur- 
berville and Williams beat and kicked Bowman (Tr. 71) and then all 
three started on Lucas. Two held him while the other got burning 
sticks from the fire and burned him until he passed out (Tr. 72). 
Lucas didn’t know what happened to Bunn after he saw her disappear 
with Simpson around the shack (Tr. 73). 

Bunn testified that she saw Turberville and Williams run 
across the lot looking for a third person (Tr. 121). Williams 
started fighting with Bowman and picked up a stick and started beat- 
ing Bowman. Turberville seized her around the neck preventing her 
from knowing anything further about Bowman (Tr. 124). Turberville 
twisted her arm and took her around the shack and had intercourse 
with her (Tr. 125), and hit her in the mouth (Tr. 126). She testi- 
fied on direct that Williams stuck burning sticks into nes body and 
breasts (Tr. 128, 131) and that he did all the burning. Her face 
was held over the fire and burned. On ctted-sxwminktion; she said 
that Turberville also participated in her burning (tr. 174). Bunn 


did not place Simpson at the scene. None of the defendants testi- 


fied on their own behalf in front of the jury. 

67 Lucas said that he saw Turberville hit Bowman (Tr. 70) and also 
said he couldn*t see where Turberville hit him because Bowman 
“was around the house." Later, on cross-examination, he said that he 

couldn't see what Turberville was doing to Bowman because he was 
blind, although Lucas was not burned until after Bowman was knocked 
unconscious (Tr. 90). 


STATUTES AND RULES INVOLVED 
22 D. C. Code § 501 (1951) 


Assault With Intent To Kill, Rob, Rape, or Poison. Every 
person convicted of any assault with intent to kill or to commit 
rape, cr to commit robbery, or mingling poison with food, drink, 
or medicine with intent to kill, or wilfully poisoning any well, 
spring, cr cistern ef water, shall be sentenced to imprisonment 
for not more than fifteen years. 


22 D. C. Code 8 502 (1951) 


Assault With Intent to Commit Mayhem Or With Dangerous Weapon. 
rson convicted, of an assault with intent to commit mayhem, 
assault with a dangerous weapon, shall be sentenced to 
imprisonment for not more than ten years. 


22 D. C. Code § 506 (1951) 


Mayhem Or Maliciously Disfiguring. Every person convicted of 
mayhem or of maliciously disfiguring another shall be imprisoned 
for not more than ten years. 


22 D. C. Code & 2402 (1951) 


Murder In The First Degree--Purposeful Killing--Killing While 
Perpetrating Certain Crimes. Whoever, being of sound memory and 
discretion, kills another purposely, either of deliberate and pre- 
meditatec malice cr by means of poison, cr in perpetrating or 
attempting to perpetrate any offense punishable by imprisonment 
in the penitentiary, or without purpose so to do kills another in 
perpetrating or in attempting to perpetrate any arson, as defined 
in section 22-401 or 22-402 of this Code, rape, mayhem, robbery 
or kidnapping, or in perpetrating or in attempting to perpetrate 
any housebreaking while armed with or using a dangerous weapon, 
is guilty of murder in the first degree. 


ule 48 (b) Federal 2ules of Criminal Procedure 


Dismissal By Court. If there is unnecessary delay in pre- 
senting the charge to a grand jury or in filing an information 
against a defendant who has been held to answer to the district 
court, or if there 4s unnecessary delay in bringing 2 defendant to 
pia the court may dismiss the 4ndictment, information or com~ 
plaint. 


Rule 52 (b) Federal aules of Criminal Procedure 
Plain Error. Plain errors or defects affecting substantial 


rights may be noticed although they were not brought to the atten- 
tion of the court. 
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STATEMENT OF POINTS 


1. Where appellant and two co-defendants were jointly 
tried for identical offenses against the same victims, it was 
error for the jury to receive the admissions of guilt of murder 
in the second degree and of the other crimes as these admis- 
sions were made in the closing argument to the jury on behalf 
of one of the co-defendants by his counsel. 

2. Where the jury was sworn to try the appellant only 
on Counts One and Two of the indictment and returned a verdict 


of guilty on Counts Four through Nine of the indictment which 


it was not sworn to try, it was error for the District Court 


not to grant a new trial. 

3. Where the Government introduced evidence of} an 
independent act of violence not named in the indictment, it 
was error for the District Court not to declare a mistrial. 

4. Where more than eleven months elapsed from the date 
of arrest to trial, the District Court erred in denying appel- 
lant'’s motion for dismissal on the ground that he had not been 
accorded a speedy trial. 

5. Where Judge Joseph R. Jackson presided at the District 
Court trial, the Court was without jurisdiction to try and commit 


appellant. | 


SUMMARY OF ARGUMENT 


I 

In his argument to the jary in the District Court counsel 
for one of the two co-defencants urged the jury to return a 
second degree murder verdict for his a@efendant and made state- 
ments admitting responsibility of his defendant for the other 
offenses charged. In the evidence adduced at the trial, appel- 
lant's activities in connection with the crimes charged, these 
being the same charges brought against the co-defendant, were 
closely associatec with the co-defendant's activities. Mcre- 
over, appellant hac consistently denied participating with either 
of the co-defendants in the commission of the crimes charged. 
Although no objection was raised in the District Court, the 
irregularities of argument cf counsel for co-defendant in making 
the admissions of guilt on behalf of his defendant impaired 


appellant's substantial rights. 


It 
The jury which tried appellant was sworn only to try the 
charge of the murcer of Ollie Bowman. Consequently, the jury 
was never sworn to try the other causes of action in which per- 


sons other than Bowman were named as complainants. Therefore, 


appellant's convictions on these charges, Counts Four through 


Nine of the indictment, are null and void. 


Ill 

At the trial the Government introduced evidence concerning 
acts of violence and threats of violence by appellant and 
directea against a third person who did not appear as a witness. 
The indictment did not cover such conduct. The incident of 
violence, although it occurred in the immediate neighborhood 
of the crimes named in the indictment and just prior to their 
commission, was not connected with the crimes charged in the 
indictment, nor did the commission of these crimes grow out of 
the separate and prior threatened assault. The injection into 
the trial of evidence of an independent and separate act of 
threatened violence attributed to appellant prejudiced the 


appellant and denied him a fair trial. 


Iv 
The appellant who was arrested and charged with murder on 
December 7, 1959 was not brought to trial any sooner than eleven 
months later. As numerous delays were not at the behest of the 
appellant, he was denied his constitutional right to a speedy 


trial. 
v 


The District Court lacked jurisdiction to try appellant as 


Judge Joseph R. Jackson was not qualified to preside at the trial. 


Appellant relies on and adopts argument of counsel for appellant 


in Lurk vs. United States. 


—— 


ARGUMENT 
I 
Gios* ag Argument of Co-Retendant + 
ae eee of Appellant  -———O 
In his closing argument to the jury, counsel for co-defendant 

Williams from time to time would refer to the participation by the 
other two defendants in activities of Williams. He followed this 
up with argument obviously caiculated to influence the jury to re- 
turn a verdict for Williams of guilty of murder in the second de- 
gree. In fact he said he “couldn't care less that you find this 
man /Williams/ guilty on counts four through nine. The penalties 
there couldn’t be more than the rest of his life” (Tr. 465-466). 


Later, he said: "I ask you as reasonable people, based upon facts, 
7/ 


to find him guilty of second degree murder" (Tr. 475).— 

No objection to this plea to the jury to return a second 
degree murder verdict was made in open court, nor did the court in- 
struct the jury as to the importance or unimportance it had on the 
guilt of the defendant Turberville. The instructions to the jury 
are silent on the subject. 

Appellant asserts that these statements highly prejudiced his 
substantial rights. These statements completely ignored Turberville's 
persistent denials of participation in the acts involved in the 
crimes. This consideration, of course, is peculiar to Turberville's 
situation only, as the other two defendants gave incriminating 
statements and admissions to the police that were introduced into 


@ entire argument in closing is included in the record 
(Tr. 457-475). 


evidence, In the case of Turberville, however, at no stage of the 
proceeding was the jury apprised of a confession or admission. 

On the other hand, as disclosed in the Statement of Case, 
there was evidence that Turberville denied to police that he com- 
mitted any of the acts for which he was indicted. Moreover, the 
record fails to show that the police had to track down Turberville, 
forcibly arrest him, and bring him to the Fourth Precinct at 6:45 
a.m. on December 7, 1959, although if this were the case, the pro- 


secution could easily have established it. If Turberville admitted 


guilt or offered a confession or mace a statement invdlving him in 


the offenses, it is difficult to understand why the Government 
failed to use it against him. It is submitted that Turberville is 
on an entirely different footing from the other defendants whose 
admissions were already received, as to the effect on the jury to 
be attributed to co-defendant Villiams* counsel's statements. 
Having an important bearing on this question was the 1955 
decision of this Court in Payton vs. United States, 96 U.S. App. 
D. C.1,222 F.2d 794. In this case appellant was indicted jointly on 
two counts with a co-defendant for house breaking and: grand lar- 
ceny. Both pleaded "not guilty." In the presence of the jury 
shortly before it was sworn, the co-defendant changed her plea to 
"guilty" on the two counts. Thereafter the jury was sworn and the 
trial proceeded. During the taking of evidence and in the instruc- 
tion to the jury, the Court called attention to the co-defendant's 
pleas of guilty. The evidence adduced at the trial showed a close 
association between the co-defendant and appellant in the events 
leading to their arrest. The Court said: 
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"In this situation we think the effect of 
impressing the jury so forcibly with her plea 
of guilty prejudiced appellant's right to be 
tried solely upon the evidence against him 
fovesgl than on the admissions of another's guilt. 
6) .* 


Another 1951 decision by this Court, Tatum vs. United States, 


88 U.S. App. D.C. 386, 190 F.2d 612, has an equal, if not more 
important bearing. In this case, the effect of statements by de- 
fense counsel amounted to an admission that a verdict of guilty 
would be proper. In this case the statements were calculated to 
avoid the death sentence for the rape of a nine-year old girl. 
This Court reverseé on the ground that such admission by counsel 
deprived appellant "of the judgment of the jury upon the defense 
he had advanced and aiso upon the credibility of the prosecutor's 
ae 

A more recent case decided by this Court is Gaynor vs. 
United States (1957) 101 U.S. App. D.C. 177, 247 F.2d 583. In this 
case, Gaynor anc two others were indicted and put on trial for 
house breaking and larceny. The evidence against appellant was not 
substantial and though sufficient to go to the jury was inconclu- 
Sive. Before the trial, one of the defendants was acquitted. The 
remaining defendant in open Court in the presence of the jury 
changed his plea to "guilty." When doing this, the judge asked him 
in open Court if he admitted doing it and the reply was "of being 
with them yes,” “them” including the appellant. The Court said: 
37 Yn this case, defendant had raised the defense of lack of 

mental capacity. The Court also reversed because of the failure 

of the Trial Court to give a proper instruction that where some 


mental disorder is introduced, sanity must be proved beyond a 
reasonable doubt. 


> 


"It will be seen that /co-defendant7 was in 

all substance permitted to testify against defen- 

dant without taking the stand.” 

It is submitted that all of the considerations with the ex- 
ception of the issue of sanity which this Court has considered in 
the foregoing three cases are applicable in the instant appeal. 

Clearly, the same if not greater considerations of preju- 
dice are involved in the instant case, As in the Tatum case, there 
is involved here a capital offense. Turberville, on the other hand, 
did not state that he simply couldn't remember, but that he did not 
commit any of the offenses. It would not be appropriate to specu- 
late the extent to which the jury in its deliberations would be 
influenced in its consideration of the accusations against Turber- 
ville and his denials in the absence of the pleas of guilty of co- 
defendant’s counsel. It is apparent, however, as this Court noted 
in the Payton decision, that the evidence adduced at the trial 
linked closely the activities of the co-defendant Williams and Tur- 
berville on the evening of December 5, 1959 with respect to the 
offenses committed on the lot. 

As Turberville pleaded “not guilty” and persistently adhered 
to his denials of participation, he clearly did not make any conces- 
sion that he shared any of the responsibility for the acts committed 
against the victims on the lot on the night of December 5, 1959. 
Argument of co-defendant Williams' counsel clearly interfered with 
the impartial assertion of his plea and thus denied him his consti- 


tutional right. 


Failure to object to the closing remarks at the trial does 


not preclude this Court from reviewing the question on appeal. The 
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tu. S. Supreme Court saie in New York Central Sailroad vs. Johnson 
(1929) 279 U.S. 310, 318: 
"* ® *The public interest requires that a 

Court of its own motion, as is its power and 

euty, protect suitors in their right to a ver- 

dict uninfluenced by appeals of counsel and 

prejudice. * * * Where such paramount considera- 

tions are involved the failure of counsel to 

particularize an exception will not preclude 

this Court from correcting the error.” 

In this case, the Supreme Court was weighing the interests of the 
offended party in a civil action. As the instant appeal is from a 
conviction in a trial involving capital offenses, the reasons for 
protecting the accused are far more compelling. 

Moreover, the Trial Court has an affirmative duty and res- 
ponsibility to supervise ane control the argument of counsel in 
appropriate situations. Tatum vs. United States, supra. This ob- 
ligation is especially applicable in cases where life and liberty 
are at stake. See Yan Gourder vs. United States (8th Cir., 1927) 
21 F.2d 939, holding that errors in trial not challenged or re- 
served by objections may be corrected by the Appellate Court. See 
also Dunlop vs. United States (1897) 165 U.S. 486, 498. Rule 52 (b) 
of the Federal Rules of Criminal Procecure specifically provides 


that plain errors or defects affecting substantial rights may be 


noticec although they were not brought to the attention Ped trial 
9 


court. It is respectfully submitted that pleas of guilty by 


@ piea obviously was based on the knowledge or informal 
opinion of Williams’ counsel. However, the expression of such 
an opinion which, as in this case, inevitably would affect other 
co-defendants charged with the commission of the same offenses in 
a joint trial, should be subject to as great, if not greater, res~- 
traints as the courts have imposed on prosecutors. This is espec- 
jally true in capital cases. See 50 A.L.R. 2d 767, Prosecutor: 
Argument - Belief in Guilt. 


counsel on behalf of his client Williams at the conclusion of all 
the evidence in the presence of the jury was in so far as it 
affected appellant a unique irregularity in the proceeding amount- 
ing to a plain defect affecting his substantial ae 


II 
Which wis The A llan 
iy came 
Appellant adopts and incorporates herein the argument on the 
above-captioned subject which appears at page 18 through 20 of the 
Brief for Appellant Bernard T. Williams No. 16344, and supplements 
this brief as follows: 
In the case of Fall vs. United States (1931) 60 App. D.C. 
124, 49 F.2d 506, cert. den. 283 U.S. 867, this Court at page 511 
specifically stated the rule to be that until the jury had been 
sworn a defendant is not in jeopardy. It is clear, therefcre, that 
this Court considers the swearing of the jury as a necessary require- 
ment for the validity of the trial. Since the jury was not pro- 
perly sworn to try the appellant in the instant case on Counts Four 
Through Nine, there was no lawful jury trial and the convictions 
arising therefrom are void. Thus, appellant was denied his 
constitutional right to a jury trial. See Wharton's Criminal Law 
and Procedure (Anderson) Vol. 5, Sec. 2003; Clark's Criminal Proce- 
dure (Second Edition, 1918) Sec. 167, pp. 531-532. 


10/7 See Wharton's Criminal Law and Procedure (Anderson), Vol. 5, 


Sec. 2087, 


III 


Evidence of Acts of Violence Not 
The Indictment udiced 
Appellant's Substantia ghts i/ 


The Government has failed to show any connection between 
the threatened assaults against Tucker and the attack on the lot 
for the obvious reason that none exists, or that the crimes charged 
in any way grew out of the threatened assault. Actually, there 
@oes not appear to be any relationship between the threatened 
assault and what occurred on the lot other than that the two inci- 
dents happened about the same time and in the same general locality. 


117 When the evidence is pieced together, the incident of a aif- 

ferent offense is revealed to be entirely separate from and to 
bear no relation to the attack that took place on the lot: A 
friend of Turberville’s was hit over the head with a wine bottle by 
Jack Tucker and had to be taken to the hospital. About 7:30 p.m. 
the night of December 5, 1959 Turberville entered the drug and 
liquor store and asked the manager if he had seen Tucker. Although 
Tucker had just left the store, the manager did not tell this to 
Torberville. Turberville left, and a few minutes later, Tucker re- 
turned and ran to the back of the store and laid down on the floor 
and started crying: "They are going to get me.” Turberville and 
Simpson then returned to the store, one armed with a club and the 
other with a handful of bricks. They started into the store and as 
they moved toward the back, the manager came around and stopped them. 
When he said he would call the police, they left. As they left, 
Turberville said: "We will get him anyway.” 


About the same time of evening, Lucas was on his way back to the 
shack on the lot when a man passed him and then three others who 
appeared to be chasing the first man. He didn’t identify any of the 
defendants among the four persons that passed him. Bunn who was up 
on the lot by the shack saw one man wearing boots pass and then Tur- 
berville and Williams chasing the first man. 


Testimony as to the foregoing was received throughout the trial 
and in the following places in the transcript, statements relating 
to the independent incident were heard by the jury: Vol. 1, pp. 46, 
49-50, 66, 101, 119-120, 136; Vol. 2, pp. 161, 163, 175-182; Vol. 
3, pp. 282-283, 291, 305-306, 310; Vol. 4, pp. 419-420, 460-461, 
474, and 484, 


Except as to this, there is nothing in the evidence to show that a 


connection between the threatened assault and the crimes existed 
in the mind of the appellant. Anc it is obvious that the crimes 
that occurred on the lot did not grow out of the threatened as- 
sault on Tucker. As was stated in Shaffner vs. Commonwealth, 72 
Pa. 60, 13 Am. Rep. 649: 


", . . Without this obvious connection, it is 
not only unjust to the prisoner to be compelled 
to acquit himself of two offenses instead of one 
but it is detrimental to justice to burden a trial 
with a multitude of issues that tend to confuse 
and mislead the jury. . ." See also Commonwealth 
vs. Petrillo, 338 Pa. 65, 12 A.2d 31¢. rs 
degree murder - evidence, 9f two independent simi- 
lar crimes excluded). ie/ 


This Court in Bracey vS. United States (1944) 79 U.S. App. 
D.C. 23, 142 F.2d 85, cert. den, 64 S.Ct. 1274, 322 U.S. 762, said 
at pages 25-26: 


"The general rule is that upon the trial of an 
accused person, evidence of another offense, wholly 
independent of the one charged, is inadmissible. 
(cases cited). However, there are many well es- 
tablished exceptions to this rule, raised by special 
circumstances of particular cases (cases cited);. . « 
Thus, evidence of other criminal acts has been held 
admissible by this Court when they are So blended 
or connected with the one on trial as that proof 
of one incidentally involves the other; or explains 
the circumstances of the other; or tends logically 
to prove any of the elements of the crime charged. 
Such evidence is admissible if it is so related to 
or connected with the crime charged as to estab- 
lish a common scheme or purpose s0 associated that 


127 See also: Commonwealth vs. House, 223 Pa. 487, 72 A. 804 
(assault on another woman about same time ex¢luded in action 
for assault); State vs. Tunnell (Mo.) 296 S.W. 423 (another shoot- 

ing excluded in a malicious Shooting prosecution); State vs. 
Cavanaugh, 52 La. 1251, 27 So. 704 (assault with intent to kill - 
assault of previous night excluded); People vs. Lane, 300 111. 
422, 133 N. EB. 267 (murder - commission + other independent 
murders read from defendant's confession improperly admitted). 
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proof of one tends to prove the other, or if 
both are connected with a single purpose and 
in pursuance of 4 Single object, as well as to 
establish identity, guilty knowledge intent and 
motive.” / 


Thus, whether the evidence of a aifferent offense should have been 
acmitted will depend on whether the case falls within any excep- 
tion. It is submitted that none of the exceptions are applicable. 

There is nothing in the evidence of the threatened assault 
on Tucker that shows a common scheme or purpose iw As the Assis- 
tant United States Attorney did not state the purpose of introduc- 
ing the evidence in his opening pleaser it cannot be assumed 
that the jury believed it was introduced solely to depict the 


137 Humerous cases noted in footnotes 2-9 on pages 26, 27. 


16/ Brehm vs. United States (1952) 90 U.S. App.D.C. 370, 196 F.2d 


15/ The content of the colloquy was as follows: 


"(at the Bench: ) 

"yr. Kenneth Wood: May it please Your Honor, unless I misunderstood 
Mr. Flannery, curing his opening statement, I thought I heard him 
say prior to these defendants coming upon his people in this case, 
they had engaged in a fight with someone else. 


"The Court: Yes. 


"yr. Kenneth Wood: And were chasing this person when they came upon 
them. Now, I think by doing that Mr. Flannery has injected into 
this case an act of violence on the part of these defendants for 
which they are not now charged. 


"The Court: They are not on trial for that and they will not be 
charged with that. It was preliminary.” (Tr. 49-50). 


e*e*ee686 644 € 


The Court’s reason for admitting the evidence was not given to 
the jury. 


appellant as a person of vicious disposition, nor did the Court 
at any time in the course of the trial require the Government to 
explain its purposes, nor did the Court instruct the jury how to 
treat the evidence. There was no declared purpose to show notice 
or intent. Other than overruling appellant's trial counsel's 
numerous motions to strike references to the extraneous acts or 
denying counsel’s motions for a mistrial, the trial court's treat- 
ment of the subject matter is confined to its vonarks 46 footnote 
15, which were made out of hearing by the jury. Even with some 
direction from the Court there exists a serious question whether 
in a case of this kind involving serious capital offenses such 
evidence should be received, unless it has a very direct connec- 
tion with the offenses contained in the indictment. As in this 
case it is admitted without Court direction, it was clearly pre- 
judicial, particularly in the absence of a connection between the 
threatened assault and the other crimes charged. 

Nor is the rule of Bracey vs. United States, supra, appli- 
cable. This decision sustained the admission of evidence of another 
offense, but in the Court below, the trial judge had given the 
reason for its admission that it was used to rebut an issue raised 
by the defense, or to defeat a defensive theory. As there were 
no issues raised by Turberville, there was no justification for 
permitting the introduction of a different offense. | 

The power of suggestion in the remarks of the Assistant 
United States Attorney coming at the outset of the trial certainly 


could have a prejudicial effect, particularly when, as here, the 


appellant did not raise a defense, or put his character in issue. 
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The prejudice is agerévated by the failure of the Assistant United 


States Attorney to give the reason for introducing the foreign 
matter and of the Court to inquire as to the reason, and by the 
failure of the Court to instruct the jury. 

Moreover, the earlier incident involving Tucker and the 
a@rug store didn't cover the same or similar offenses charged and 
served no other purpose except to confuse the jury 2nd surprise 
the defense, and thus prejudice the appellant. Fairbanks vs. 
United States (1955), 96 U.S. APP. D.C. 345, 226 F.2d 251. Lacking 
the requisite connection with the crimes charged, evidence of the 
independent incident did not have a proper probative force that 
outweighed the prejudice. Harper vs. United States (1956), 99 


U.S. App. D.C. 325, 239 F.2d 945. 


Iv 
Appellant Was Denied A Speedy Trial 
The power conferred in Rule 48 (b) of the Federal Rules of 
Criminal Procedure stems from the Sixth Amendment which guarantees 
a defendant 2 speedy trial. Rule 48 (b) states: 
unnecessary celay in present- 
ury or in filing an 
who has been 
ourt, or if there 
is unnecessary delay in bringing 2 defendant to 
trial, the court may dismiss the {ndictment, in- 
formation or complaint.” 
In the instant proceeding, the following schedule of events 
that preceded the trial are pertinent: 
(1) December 6, 1959 Turberville was taken into custody 


on a charge of murder of Ollie Bowman. 
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(2) January 4, 1960 the Grané Jury returned an indictment 
against Turberville charging him on the nine counts stated therein 
(Indictment). 

(3) January 8, 1960 Turberville was arraigned in the 


United States District Court for the District of Columbia and 


pleaded not guilty (Plea of Turberville of January 8, 1960). 


(4) February 3, 1960 Turberville moved for a mental exam- 
ination which was granted. 

(5) May 16, 1960 The case was called for trial. It was 
continued to October 10, 1960, and the reasons given were that 
Turberville's attorney was ill, and that Turberville and the two 
co-defendants were still undergoing mental examinations. 

(6) July 11, 1960 The Court was informed by the Acting 
Superintendent of Saint Blizabeth'’s Hospital that petition was 
mentally competent to understand the proceedings against him and 
to assist properly in his own defense (Letter of July 11, 1960). 

(7) October 10, 1960 The case was called for trial and 
continued to October 26, 1960 on the Government's motion for 
additional time to locate a witness. 

(8) October 26, 1960 The case was continued to November 
10, 1960 on the Government's motion because of the absence of a 
complaining witness. 

(9) November 10, 1960 The case was continued to November 
16, 1960 to give the Government more time to locate witnesses. 

(10) November 16, 1960 Turberville submitted a written 
motion for a direct dismissal on the ground that he had been de- 
prived of a speedy trial guaranteed by the Sixth Amendment. The 


motion was denied (Tr. 6). 
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(11) November 16, 1960 The trial commenced and was con- 
cluded on November 22, 1960. 

The question presented is whether the Trial Court erred 
in denying Turberville’s motion of November 16, 1960 for a direct 
dismissal. Stated more particularly, was the delay of nearly 
ten months from indictment to trial so prejudicial tc the accused 
as to deny him his constitutional rights to a speedy trial under 
the Sixth Amendment? 

Appellant asked for a sental examination in February 1960 
which was not completed until five months later on July 11, 1960 
when the Acting Superintendent certified that Turberville was 
mentally competent to stand trial. However, when the case was 
called on May 16, 1960, there was no explanation given as to why 
an additional six months’ deferment was needed. Thereafter, 
there were three consecutive continuances allowed the Government 
so that witnesses could be secured. The Government obviously had 
had ample time and opportunity to locate its witnesses and sub- 
poena them in the nine elapsing months since Turberville was in- 
@icted. In the exercise of proper diligence by the prosecution, 
these delays could have been obviated as they should have been 
and the failure to dc so prejudiced Turberville who was incarcer- 
ated throughout this period, and he was thus deprived of his eon- 
stitutional right. %e Wharton’s Criminal Law and Procedure 


(Anderson), Vol. 5, Sec. 1921, p. 12. 


The Court below in United States vs. McWilliams et al 


(1946, D. C. D. C.), 69 F.Supp. 812, aff. 82 U.S. App. D.C. 259, 
163 F.2d 695, said: 
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"* * *More than eight months is an ab- 

normally long time to be required by the 

prosecution to establish guilt in a clear 

case. One would expect convincing testi- 

mony to be fully adduced long before the 

expiration of such a length of time.” 
And in United States vs. Kovacs (E. D. N. Ye, 1957) 150 F.Supp. 
301, a non-capital case, the Court said that trial of the case 
should be held as soon as the Government could with due diligence 
prepare therefor, and that any time in excess of two months might 
be prejudicial to the defendant's rights. The importance of dili- 
gence on the part of the Government would appear to be greater 


in a capital case to assure the accused a prompt trial. 


Vv 
The District Court Lacked Jurisdiction 
‘To Try Appellant 

This Court decided in Lurk vs. United States, U.S. App. 
D.C. No. 16,407, dec, June 22, 1961, that the District Court, 
Judge Joseph R. Jackson presiding, had jurisdiction in the case 
to deny an application for leave to prosecute an appeal in forma 
pauperis. Appellant relies upon and adopts the argument of 
appellant in the Lurk case on this point. As further proceedings 
may be indicated, particularly in the light of Justice Frank- 
furter's dissent in Lurk v8. United States, Supreme Court No. 669, 


October Term 1960, dec. May 29, 1961, 29 L. W. 4577, the juris- 


dictional question in the instant appeal is preserved. 


CONCLUSION 


Wherefore, it is respectful]y submitted the judgment of 


the District Court be reversed. 
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Nos. 16,343, 16,344, 16,392 
QUESTIONS PRESENTED 


In the opinion of counsel for appellee, the following ques- 
tions are presented: 

1. Whether the trial court erred in permitting the intro- 
duction of the statements made by appellants Simpson and 
Williams following their arrests? 

2. Whether appellant Turberville was prejudiced by the 
argument of counsel for appellant Williams where the evidence 
of guilt is clear and convincing, no objection was made at the 
time and the jury was instructed on the weight to be given 
the argument of counsel? 

3. Whether the testimony concerning appellants’ acts and 
conduct immediately prior to the crimes charged was proper 
where this testimony was blended and connected to the crimes 
charged and explains the circumstances of their commission? 

4, Whether appellants were denied a speedy trial? 

5. (a) Whether the trial court erred in submitting the ques- 
tion of appellant Simpson’s sanity to the jury where the only 
evidence to support this defense was based on the results of 
intelligence tests? 

(b) Assuming arguendo the issue was one for the jury: 
Whether their verdict rejecting this defense is supported by 
the record? 

6. Whether the verdict of the jury convicting appellant 
Simpson of second degree murder is supported by the record? 

7. Whether the jury was properly sworn to try the charges 
other than murder? 

8. Whether the District Court erred in denying appellant 
Simpson’s motions for a separate trial? , 

@M 
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properly 

II. The argument of counsel for appellant Williams urging a 
finding of a lesser included offense was within the realm 
of reasonable trial strategy. In any event, the argument 
of counsel could not have prejudiced appellant Turber- 
ville who alone raises this point on appeal_ 


charged 

IV. Appellants were not denied a speedy trial. 

V. The trial court erred in submitting the question of appellant 
Simpson’s sanity to the jury. In any event, their verdict 
rejecting this alleged defense is amply supported by the 


VI. The verdict of the jury convicting appellan 
geoond degreee murder is amply supported by the record_ 
Vil. The jury was properly sworn to try the issues in this case_ 
VIII. The District Court did not abuse its discretion in denying 
appellant Simpeon’s motions for a separate trial. 
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COUNTERSTATEMENT OF THE CASE 


On January 4, 1960, a nine count indictment was filed in 
District Court charging appellants with violations of 22 D.C.C. 
q@) 
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§§ 2401, 2801, 502 and 506.* Pleas of not guilty were entered 
on January 8, 1960. Trial by jury commenced on November 
11, 1960. During the trial, Counts 2 and 3 were dismissed by 
the District Court with appellee’s consent. (Tr. 409)... There- 
after, on November 22, 1960, all appellants were found guilty of 
second degree murder under Count 1 of the indictment. Ap- 
pellants Turberville and Williams were found guilty of Counts 
4 through 9 inclusive. Appellant Simpson was found guilty 
of Counts 4, 5, 8 and 9 but was acquitted of Counts 6 and 7. 
By judgments filed on January 4, 1961, appeliants Turberville 
and Williams were sentenced to life imprisonment with a mini- 
mum of fourteen (14) years on: Count 1; five (5) to fifteen (15) 
years on Count 4; and three (3) to ten (10) years on Counts 
5 through 9 inclusive. The sentences imposed on Counts 4 
through 9 were ordered to run concurrently with that imposed 
on Count 1. By judgment filed on January 9, 1961, appellant 
Simpson was sentenced to life imprisonment with a minimum 
of fourteen (14) years on Count 1; fifteen (15) years on Count 
4; and three (3) to ten (10) years on Counts 8.and 9. The 
sentences imposed on Counts 4, 5,8 and 9 were ordered to run 
concurrently with that imposed on Count 1. 


The trial 


At approximately 6 P.M. on December 5, 1959, Cyprian G. 
Lucas went to the vicinity of 4th and M Streets, Southwest, 
to see a friend (Tr. 62-64). After arriving there, he met Ollie 
Bowman (the deceased) and Rosebudd Bunn (Tr. 63). This 
Meeting took place on a vacant lot between 4th and 6th Streets 
(Tr. 64). There was an “old shack” on the lot which was built 
of doors (Tr. 65). About ten minutes after the meeting, Lucas 
left the shack and went to purchase cigarettes at a nearby drug 
store (Tr. 66). After his return, Eueas saw the appellants 
chase a man across the lot_(Tr.66). The appellants then ap- 


* Count 1 charged! first degree murder. (22 DCC. $2404); Count 2, mur- 


. dangerous 
DLL. $506); Counts 7 and 9, assault with intent to commit mayhem ‘(22 
DLL. $02). 
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proached the shack (Tr. 67). Appellants Williams and Simp- 
son took Bunn around to the other side of the shack. Appellant 
Turberville began beating Bowman with a stick (Tr. 70). 
Bowman “slumped” to the ground (Tr. 70). Appellant Wil- 
Tiams returned to the scene and “stamped” on Bowman (Tr. 
71). Lucas told them to stop (Tr. 71). All three appellants 
then began beating Lucas (Tr. 72). Appellant Simpson placed 
burning sticks in-Lucas’ eyes (Tr. 72-73). The other appellant 
continued beating Lucas. Finally, Lucas “passed out” (Tr. 
73). ,Meanwhile, Bowman had also passed out and never 
“budged”, from the beating by appellants (Tr. 91). Lucas did 
not see Bunn again after she. went around the side of the house 
with:two of the men (Tr. 73). Lucas was subsequently taken 
to the District of Columbia General Hospital.. While confined 
inthe: hospital, he identified Turberville as one of the perpetra- 
tors of these crimes (Tr. 75). 

Rosebudd Bunn testified that appellants Turberville and 
Williams came through the lot looking for an unidentified third 
person (Tr. 120-121). Williams started an argument with 
Bowman. Williams picked up a “stick of iron” and began 
beating Bowman. (Tr. 124). Turberville grabbed Bunn and 
took her behind the shack (Tr. 125). Turberville then threw 
her to the ground and had ‘intercourse with her (Tr. 126). 
Williams appeared and burned her by holding her head in the 
fire (Tr. 127). . Williams took burning sticks and burned her on 
other parts of her body (Tr. 126-128). She also testified that 
Williams had intercourse with her (Tr. 130). Bunn was un- 
able to place Simpson at the scene (Tr. 156). 

Deputy Coroner Rosenberg testified that Bowman died as a 
result of hemorrhage and shock due to ruptured viscera (Tr. 
58).. In addition, -Bowman had. a cerebral concussion and 
contusion. 

The prosecutor introduced evidence that appellant Turber- 
Ville was arrested at No. 4 Precinct at 6:15 A.M. on. December 
7, 1960 (Tr. 189).. Simpson was arrested: at 11:20.P.M. on the 
same date (Tr. 188). Williams was arrested on December 8, 
1959, at approximately 1 P.M. (Tr. 186). 

At this point, the prosecutor announced that he intended to 
introduce certain statements made by appellants Williams and 
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+ 
Simpson following their arrests. In order to determine the 
admissibility of these statements, a hearing was held out of the 
presence of the jury (Tr. 192). 


The hearing 


Detective Harry Pixton testified that he saw appellant Tur- 
berville at the office of the Homicide Squad around 8 AM. “or 
shortly before 8 o’clock” on December 7, 1959 (Tr. 195-196). 
‘At this time, Turberville made a statement in which he ad- 
mitted his presence at the scene of these crimes but denied any 
participation in their commission (Tr. 196-201). Turberville 


Detectives Pixton and Kelly and Lt. Burns went to the District 
of Columbia Jail to interview appellants. Simpson was asked 
to repeat in the presence of the other appellants the statement 
he had previously made to the police (Tr. 207). After Simpson 
finished, Williams was asked if he had anything to say and 
replied, “Damn right I have something to say” (Tr. 207). He 
then stated that after they arrived on the lot, he hit one of the 
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men by the shack. He pulled Simpson off the woman and got 
onher. After he finished, Turberville got on her (Tr. 208). He 
also stated that Simpson and Turberville kicked one of the men 
in the face and stomach (Tr. 208). Williams “denied putting 
anybody’s face in the fire” (Tr. 208-209). He also denied 
hitting the man with a brick (Tr. 209). 

Objections to the admission of these statements were over- 
ruled by the Court (Tr. 256, 280). 


The resumption of the trial 


Detectives Pixton and Kelly and Lt. Burns testified to the 
statements made by the appellants Williams and Simpson. 
The prosecutor did not introduce the statement made by ap- 
pellant Turberville. The prosecution rested (Tr. 342). 

Several motions were made by counsel all of which were 
denied by the Court (Tr. 354). 

No defense to the charges was made by appellants Williams 
and Turberville (Tr. 354-356). Appellant Simpson interposed 
a defense of insanity (Tr. 357-887). The Government re- 
butted this defense by calling Dr. David J. Owens as a witness 


(Tr. 387). Dr. Owens testified that in his opinion Simpson 
was not suffering from a mental disease or defect on the date 
of the alleged crimes (Tr. 388-390). 

Both sides rested (Tr. 399). The Court instructed the jury 
(Tr. 491-533). After deliberation, the jury returned the 
verdicts set forth above. 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 105, provides: 


P. eiviian elinaor sia 'at criminal 
offense to be charged as principals.—In prosecutions for 
conniving at the offense, or aiding or abetting the prin- 
cipal offender, shall be charged as principals and not as 
accessories, the intent of this section being that as to 
all accessories before the fact the law heretofore appli- 
cable in cases of misdemeanor only shall apply to all 
crimes, whatever the punishment may be. 
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Title 22, District of Columbia Code, Section 502, provides: 
Assault with intent to commit mayhem or. with dan- 
gerous weapon.—Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 

for not more than ten years. 
Title 22, District of Columbia Code, Section 506, provides: 
Mayhem or maliciously disfiguring—Every person 
convicted of mayhem or of maliciously disfiguring an- 
other shall be imprisoned for not more than ten years. 
Title 22, District of Columbia Code, Section 2401, provides: 
Murder in the first degree—Purposeful killing—Kull- 
being 


perpetrating or in attempting to perpetrate any arson, 


as defined in section 22-401 or 22-402 of this Code, 
rape, mayhem, robbery, or kidnapping, or in perpetrat- 
ing or in attempting to perpetrate any housebreaking 
while armed with or using 2 dangerous weapon, is guilty 
of murder in the first degree. ; 
Title 22, District of Columbia Code, Section 2801, provides: 
RAPE. Definition and penalty.—Whoever has car- 
nal knowledge of a female forcibly and against her 
will, or carnally knows and abuses a female child under 
sixteen years of age, shall be imprisoned for not more 
than thirty years. Provided, That in any case of rape 
the jury may add to their verdict, if it be:guilty, the 
words “with the death penalty,” in which ease the pun- 
ishment shall be death by electrocution: Provided fur- 
ther, That if the jury fail to agree as to the punishment 
the verdict of guilty shall be received and the punish- 
ment shall‘be imprisonment as provided in this section. 
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Rule 5, Federal Rules of Criminal Procedure, provides in 
pertinent part: ~. 
(a) Appearance before the Commissioner —An offi- 
cer making an arrest under a warrant issued upon & 
complaint or any person making an arrest without a 
warrant shall take the arrested person without unnec- 
essary delay before the nearest available commissioner 
or before any other nearby officer empowered to com- 
mit persons charged with offenses against the laws of 
the United States. When a person arrested without a 
warrant is brought before a commissioner or other of- 

ficer, a complaint shall be filed forthwith. 

(b) Statement by the Commissioner —The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make 
a statement and that any statement made by him may 
be used against him. The commissioner shall allow 
the defendant reasonable time and opportunity to con- 
sult counsel and shall admit the defendant to bail as 


provided in these rules. 


Rule 8, Federal Rules of Criminal Procedure, provides: 

(a) Jotnder of Offenses.—T wo or more offenses may 
be charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan. 

(b) Joinder of Defendants.—Two or more defend- 
ants may be charged in the same indictment or infor- 
mation if they are alleged to have participated in the 
same act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. Such 
defendants may be charged in one or more counts to- 
gether or separately and all of the defendants need not 
be charged in each count. 


During the trial, the prosecutor introduced into evidence 
certain statements made by appellants Simpson and Williams. 
The record discloses that Simpson’s oral statement was made 
within 40 minutes of his arrest. It was immediately reduced 
to writing. It cannot be seriously contended that Simpson’s 
statements violated the Mallory doctrine. 

Appellant Williams’ statement was made approximately 
three hours after his arrest at a confrontation with appellant 
Simpson. Prior to this, Wiliams had been presented in Mu- 
nicipsl Court pursuant to Rule 5(a), Fed. R. Crim. P. At 
the trial, Williams testified that he had not been advised of 
his rights at this presentment. But the trial Judge was not 
required to accept appellant’s version of what happened at 
the Municipal Court. His credibility was a matter to be 
weighed along with the contrary evidence introduced by ap- 
pellee as well as the presumption of regularity which applies 
to proceedings before committing magistrates. The trial 


judge’s rejection of appellant’s version is amply supported by 
the record. Williams’ statement was therefore admissible 
since it was made after he had been advised of his rights under 
Rule 5(b), Fed. R. Crim. P. 


58% 


During closing argument, counsel for appellant Williams 
urged the jury to return a lesser verdict than that charged in 
the indictment. No objection was posed by any of the appel- 
lants. The jury returned a lesser verdict of second degree 
murder. On appeal, appellant Turberville alone contends that 
this argument prejudiced his cause. 

Where no objection is made, it is only in an extreme and 
unusual case that an appellate court is justified in reversing 
@ judgment of conviction because of alleged improper com- 
ments of counsel. This is not such a case. Here, the record 
discloses that the comments were within the realm of reason- 
able trial strategy. There is no rule in this jurisdiction that 
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a counsel may not urge @ jury to return a lesser verdict than 
that charged in the indictment. 

Moreover, there is nothing in this record which indicates 
that Turberville was prejudiced by this argument which was 
made solely on behalf of appellant Williams. This was not a 
weak case. The evidence of the guilt of Turberville and the 
other appellants was clear and convincing. It was uncontra- 
dicted. In addition, the judge instructed the jury on the 
weight to be given the argument of counsel. The verdicts of 
the jury indicate that they were based upon evidence relevant 
to each count and each defendant. 


saat 


Appellants’ argument that the testimony concerning their 
actions with one Tucker immediately prior to the crimes 
charged was improperly introduced into evidence is without 
merit. Of course, the rule is that upon the trial of an accused 
person, evidence of another offense, wholly independent of the 
one charged, is inadmissible. But this case falls well within at 
least two of the many exceptions to this rule. The testimony 


concerning the “Tucker incident” was blended with the crimes 
charged in the indictment and explained the circumstances 
leading up to their commission. Moreover, the verdict of the 
jury could not have been substantially swayed by the intro- 
duction of this testimony. 


IV 


Appellants’ contention that they were denied a speedy trial 
is without merit. The record discloses they were arrested on 
December 7 and 8, 1959, and arraigned on January 8, 1960. 
Orders were entered committing them to St. Elizabeth’s Hos- 
pital for mental examinations on January 29, 1960, and Febru- 
ary 12, 1960. The trial was continued-in May 1960 to October 
10, 1960, by appellant Turberville on the ground that all three 
were undergoing mental examinations. These examinations 
were completed in July 1960. Appellants made no requests for 
trial following their releases from St. Elizabeth’s Hospital. On 
October 10, 1960, the prosecutor requested a continuance to 
locate witnesses. He made two more such requests which re- 
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sulted in a delay of 37 days. The trial commenced on Novem- 
ber 16, 1960. 

The right to a speedy trial means a trial “free from vexatious, 
capricious, and oppressive delays manufactured by the minis- 
ters of justice.” But that is not this case. Here, most of the 
delay between arraignment and trial is attributed to appellants” 
mental examinations. The delays caused by the prosecutor 
were not substantial. In addition, the right to a speedy trial 
is a personal right which may be waived if an accused fails to 
claim the right timely. Having failed to object to the continu- 
ances or to move for trial, appellants cannot be heard to argue 
that they were denied a speedy trial. 
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When there is some evidence of insanity before the trial 
court, the sanity of a defendant at the time of the offense be- 
comes an element of the crime requiring the Government to 
prove sanity beyond a reasonable doubt. We think the trial 
court erred in submitting the issue of appellant Simpson’s 
sanity to the jury. ‘The only evidence introduced in regard to 


this question was based on the results of intelligence tests. 
This Court has held, in effect, that this type of evidence is not 
sufficient to require an instruction on insanity. In any event, 
appellant cannot complain since the issue was submitted to the 
jury under proper instructions. Their verdict rejecting this 
defense is amply supported by the record. 


VI 


The evidence introduced by the prosecution clearly shows 
there was a concert of action among appellants in the attacks 
on Bowman, Lucas and Bunn. Thus, it was not necessary for 
the prosecution to show that Simpson actually struck Bowman. 
These appellants were charged as principals. They were-act- 
ing together, and the acts of Turberville and Williams in strik- 
ing Bowman were the acts of Simpson. His conviction of 
second degree murder is amply supported by the record. 


Appellants’ contention that the jury was not properly sworn 
to try the counts other than murder is without merit.. The 
record reveals that the jury was sworn to try the issues between 
the United States and the appellants. Nothing more was 
required. In any event, the jury was properly sworn to try 
the murder charge. The sentences imposed on the other 
counts were ordered to run concurrently to that imposed on 
the murder conviction. Appellants, then, are validly incar- 
cerated under the murder conviction. 


vit 


Appellant Simpson contends that the District Court erred 
in denying his motions for a separate trial. It is quite clear 
on this record that since these offenses were based on the same 
acts: or transactions they were properly joined in a single in- 
dictment. Likewise, appellants were properly charged in the 
game indictment. since they all participated in the same series 
of acts constituting the offenses. In the absence of any show- 
ing of prejudice, the District Court did not abuse its discretion 
in denying these motions. 

ARGUMENT 


L. The statements of appellants Simpson and Williams were 
properly received in evidence : 


Appellants Simpson and Williams contend that the District 
Court erred in admitting into evidence their statements made 
following their arrests (S. Br. 9, W. Br. 11).*. It is submitted 
that these statements were properly received in evidence. . . 


a. The statement of appellant Simpson 


Simpson was. arrested by Detective Orville L. Erfert at 
11:20_P.M..on December :7; 1959 (Tr. 188). The arrest was 
made at 617 M Street, Southwest. Appellant was ‘taken’ to 


* Throughout: appellee's .brief, references to a particular appellant's brief 
are indicated by that appellant's initial. Thus, the reference to page 9 of 
Simpson's brief is indicated as 8. Br. 9. ~ y 
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police headquarters where he arrived at approximately mid- 
night (Tr. 189). Immediately upon arrival, Detective Pixton 
asked Simpson about his alleged participation in the crimes 
(Tr.- 201). In response to Detective Pixton’s questions, 
Simpson made an oral statement implicating himself in ‘these 
crimes. Detective Pixton began reducing this statement. to 
writing at 12:30 A.M. (Tr. 204). The written statement was 
completed at 1:25 A-M. (Tr. 204). Simpson was brought 
before a Judge of the Municipal Court at 10 A.M. on the same 
morning (Tr. 194). At approximately 4 P.M. that afternoon, 
Detectives Pixton and Kelly and Lt. Burns went to the Dis- 
trict of Columbia Jail where Simpson repeated his inculpatory 
statement in the presence of Turberville and Williams (Tr. 
206). - 

At.the trial,:Simpson’s oral statements made’ after his arrest. 
and later at. the District: of Columbia Jail were received’ in 
evidence (Tr. 267, 280). The written statement was also re- 
ceived im-evidence (Tr. 270). In his brief, Simpson argues 
that these statements were admitted in violation of Rule 5(a), 
Fed.-R. Crim: P: (S. Br. 10). He relies on Mallory v. United 
States,:354 US. 449 (1957). 

It is well established that what is-or is: not: “unnecessary. - 
delay” within the meaning of Rule 5(a) and Mallory depends 
upon the facts and circumstances of each case. Heideman v. 
United States, 104 US. App. D.C. 128, 259 F. 2d-943: (1958), 
cert. denied, 350 US. 950. “It is-not-sumply a matter of 
hours one way or another, but of police purpose and conduct in 
the light of circumstance.” Id. Stated in another fashion. 
by this Court: “A fair definition of ‘delay’ as used in this con- 
text is to ‘put off, to postpone, to impede the progress of.’” 
Metoyer v. United States, 102 US. App. D.C. 62, 250 F. 2d 
30 (1957). There is no requirement.in Rule 5(a) or in Mal- 
lory that an arrested suspect must be taken before a commit- 
ting immediately.? Goldsmith v. United States, 
107-US. App. D.C: 305, 277 F. 2d 385 (1960), cert. denied; 
364 US. 863. 

*This is particularly trae where, as here, the arrest is effected “after 
the-ordinary professional bours of commissioners and judges.” Porter’ v. 


United States, 108 U.S. App. D.C. 385, 258 F. 26 685 (1908), cert. dented, 
380 UB. 906. 
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Certainly, the police were entitled to ask Simpson what he 
knew about the crimes. Heideman v. United States, supra. 
And he was not subjected to anything even remotely resem- 
bling “grilling.” Goldsmith v. United States, supra. Nor 
was the actual interrogation of appellant prolonged or ex- 
tended. On this record, appellant cannot seriously contend 
that his oral statement made following his arrest constitutes 
a violation of Mallory. The subsequent reduction of this oral 
statement to writing was “perfectly proper.” Metoyer-v. 
United States, supra. And see Goldsmith v. United States, 


The admissibility of Simpson’s-oral statement at the jail 
presents a different. consideration. This statement was made 
after he had been advised of his rights pursuant to Rule, 5(b) 
,by-the Municipal Court judge. This confession reaffirmed 
after judicial caution was clearly admissible. Goldsmith -v. 
United States, supra. . 

"h. ‘The statement of appellant Williams 


Williams was arrested by Detective Harry H. Burwell .at 
1:P.M. on December 8, 1959 (Tr. 185-186). He was taken 
immediately. to the office of the Homicide Squad (Tr. 186). 
This was at approximately 1:10 P.M. -It appears from. the 
testimony of Detective Pixton that Williams made no state- 
ment: concerning the offenses at this time (Tr. 206-207). - 

He was brought before a judge of the Municipal Court at 
approximately 2:15 P.M. on this same date pursuant to Rule 
5(a), Fed. R. Crim. P. (Tr. 289).’ Following this hearing, 
appellant, was committed to the District of Columbia Jail. 

At.4 P.M. on this same date, Detectives Pixton .and 
Kelly and Lt, Burns: went to the jail to interview the appel-— 


pointed out that the mere fact that 
castody of the police does not render it inadmissible. MoNedd v. 
States, 818 U,G.882,.880 (1943). : 

® Detective Pixton testified that this was at approximately 2:15 P.M. (Tr. 
289). Detective Lucas fixed the time at 2:50 PM, (Tr. 104). 
testified that it was about 2 P.M. (Tr. 288). 
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lants* ~ Permission was granted by appellants and the officials 
- of the jail for the interview." At this time, appellant Simp- 
som repeated the statement he had previously given the police 
in which he implicated Williams. ‘The officers asked Williams 
if he had anything to say in regard to this and he replied, 
“Damn right I have got something to say”: (Tr. 207).: He 
- then-made a statement in response ‘to Simpson’s statement 
(Tr. 207-209, 281-285). It is this statement which Williams 
contends was erroneously received in evidence at the ‘trial 
»(W- Br. 11). 

The gist of appellant’s argument at trial and on appeal is 
that the Municipal Court judge failed to advise him “that he 
~ ig not required to make a statement'and that any statement 
made by him may be used against him.” Rule 5(b), Fed. R. 
Cxim. P. He concludes that because of this failure, the state- 

During the course of the trial, a hearing was held out of the 
presence of the jury in regard to the statements made by ap- 
pellants following their arrests (Tr. 192). At this hearing, 

Williams testified that the judge did not tell him he 


was being held for murder and that he could refuse to make & 
statement and that if he made a statement, it could be used 


- 94g 4g to be remembered that the crimes were committed on December 5, 
39688: Appellant Simpson was arrested at 11-20 P.M. on December 7,'1959 
“(Pr. 188). Be was taken to Municipal Court at 10 AM. on December 8, 
1909 (Tr. 19%). Turberville surrendered to the police at 6-15 AM. on 
 December'7,' 2950. Be was taken to Municipal Court at 11-A.M. on that date. 

+ Prigoners ‘have a right or privilege not to see anyone while confined in 
the jail. If they consent, they customarily sign @ form (Tr. 214). 
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. Appeilant was. then ordered to step back to the “bull pen.” * 
Shortly thereafter, appellant was returned from the cell block 
to the court at which time the Government requested a con- 

. tinuance (Tr. 300). This request was granted. 

The original complaint filed in the Municipal Court was 
introduced into evidence without objection being made by 
.: appellant (Tr. 339).? This complaint discloses that appellant 
was brought before Judge Neilson who appointed an attorney 
by the name of O’Berg to represent him. The Government 
requested a continuance and the matter was continued to Jan- 
uary 7, 1960. . Bond was considered and appellant was ordered 
held on “no bond.” 

-! Tt is not-contested that when appellant was taken to Mu- 

nicipal Court it’ was for the purpose of complying with the 

requirements of Rule 5(a), Fed.R. Crim. P. At such ‘a pre- 
liminary examination, the magistrate “must” inform the pris- 

.coner of his rights under Rule 5(b), Fed. R. Crim. P.*° 

Ofvcourse, appellant testified, in effect, that the Municipal 

_ Court judge completely failed to comply with Rule 5(b), Fed. 

R.: Crim. P;° But the trial judge was not required to accept 

:-gppellant’s version of what happened at the Municipal Court 

on December 8, 1960. There is a presumption of the regu- 

larity of judicial proceedings. Wélliams v. United States, 42 
US. (1 How.) 290 (1843). Jones v. Huff, 80 US. App. D.C. 
254, 152 F. 2d 14 (1945). Strong v. Huff, 80 U.S. App. D.C. 
89,.148 F. 2d 692 (1945). And the presumption of regularity 
applies to proceedings before committing magistrates. State 
v: Malendrez, 49 N; Mex. 181,°159 P. 2d 768 (1945). People 


*The “bull pen” is actually the cell block in Municipal Court. This area 
‘contains specially constructed cubicles where prisoners may confer in 


“privacy with counsel. 
*In regard to this exhibit, appellant's counsel made the following 
“+ statement ; 
‘ig is the form of which I am very well familiar from Municipal 
Court. It is kept in the regular course of business there, and I have no 
objection to its being admitted by this Court into evidence in this case.” 
It is presumed that a magistrate will act in accordance with the rules 
of law and not contrary thereto. Durant v. Bennett, 54 F. 2d 634 (W.D. 
8.0, 1981). 
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exrel. Kruger v. Hunt, 257 App.-Div. 917, 12 N.YS..(2d) 167 
(1939). Blanks v. State, 30 Ala. App. 519, 8 So. 2d. 450 
(1942). 

Thus, at the outset the presumption of regularity attached 
to the proceedings in Municipal Court.” The burden was 
clearly on appellant to overcome that presumption. White 
v. Reid, 126 F. Supp. 867, 869 (D-D.C. 1954). People ex rel. 
Kruger v. Hunt, supra. Blanks v. State, supra. Cf. United 
States v. Chemical Foundation, 272 US. 1, 14 (1926). Cf. 
National Labor Relations Board v. Bibb Mjg. Co., 188 F. 2d 
$25, 827 (5th Cir. 1951). We submit that appellant failed to 
carry this burden. 

‘As we have pointed out, the only evidence appellant intro- 
duced was his own testimony to the effect that the Municipal 
Court judge had completely failed to comply with Rule 5(b), 
Fed. R. Crim. P. But appellant’s credibility was 2 matter to be 

ial j with the evidence introduced 
of regularity. We note that 
appellant in regard 


“This presumption “must be fully indulged.” Jones v. Huff, 80 U.S. 
App. DC. ut 255, 152 F.2d at 15. 

2 We think it important to point out that the record contains affirmative 
evidence that the Municipal Court proceeding fully complied with five of 
the provisions of Rule 5(b), é.¢., (1) appellant was informed of the charge, 

(3) the preliminary examination was continued, 


i, 198, 
Court. 
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IE: The argument of counsel for appellant Williams urging 
a finding of a lesser included offense was within the realm 
of reasonable trial strategy. In any event, the argument of 
counsel could not have prejudiced appellant Turberville 
who alone raises this point on appeal 


Appellant Turberville alleges that he was prejudiced by the 
closing argument of counsel for appellant Williams (T. Br. 11). 
But, interestingly, appellant Williams does not allege any error 
in this regard nor does appellant Simpson.” 

We note in reading the record, that no objection was posed 
attrial concerning the argument of Williams’ counsel (Tr. 457- 
475)2* The Supreme Court has stated that “counsel for the 
defense cannot as a rule remain silent, interpose no objections, 
and’after a verdict has been returned seize for the first time on 
the point that the comments to the jury were improper and 
prejudicial.” United States v. Socony-Vacuum Oil Co., 310 
US..150, 239 (1940). Where no objection is made and the 
trial judge is not requested to instruct the jury to disregard the 
remarks, it is only in an “extreme and unusual case” that an 
appellate court is justified in reversing a judgment of a con- 
viction2* O’Malley v. United States, 227 F. 2d 332, 336 (1st 
Cir. 1955), cert. denied, 350 U.S. 966. This is not such 8 case. 

Moreover, we think the argument was well within the realm 
oftreasonable trial strategy. We are unable to find any case 
in this jurisdiction which holds that a defense counsel may not 
urge.a jury to return a lesser verdict than that charged in the 
indictment. Indeed, this Court failed to adopt such a rule on 
at least two occasions in recent years. Tatum v. United 
States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (1951). Clark 
v. United States, 104 US. App. D.C. 27, 259 F. 2d 184 (1958). 


® See their respective briefs. 

Appellant Tarberville concedes that no objection was made at trial 
(7. Br. 11). 

No request was made for an instruction to disregard the comments. 


—— 
98 U.S. App. D.C. at 292, 190 F. 28 at 618. 
3S OS AvP Neocutor acknowledged this. 88.0.8. App D.C. st 300,190 


P. 28 at 616. 
68 U.S. App. D.C. at 302, 190 F- 24 at 618. 
‘Turberville’s brief, one 
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trial strategy and could not have prejudiced appellant Turber- 
ville. Not the least of these factors is the failure of any of 
appellants’ counsel to object at the time the argument was 
made. We note that all of these attorneys are experienced 
and able members of the bar." If this argument was 80 
readily prejudicial when made, as Turberville’s appellate 
counsel contends in the brief, certainly objections would have 
been posed at trial Furthermore, appellants Williams and 
Simpson do not even urge the point on appeal. 

In judging the possibility of prejudice resulting from an 
alleged improper argument of counsel, it is necessary to view 
the entire record. Each case necessarily turns on its own 
facts. United States v. Socony-Vacuum Ow Co., 310 US. at 
249. This was not a weak case. Cf. Berger v. United States, 
295 US. 78 (1935). The evidence of the guilt of Turberville 
and the other appellants was clear and convincing. It was 
uncontradicted.* 

In addition, the record discloses that the trial judge in- 
structed the jury on the weight to be given the argument of 
counsel (Tr. 496). They were also instructed to consider sep- 
arately each crime charged in the indictment and evidence 


applicable thereto as to each defendant (Tr. 523). The jury 


16,194 (D.C. Cir. 1961). 

®Tarberville’s appellate counsel was not present at the trial and thus 
can only argue the effect of this argument on the jury from the transcript. 
‘The brief is silent on whether be has conferred with trial counsel on this 


% Normally the decision by 2 defendant not to take the stand during a 
trial is a matter of strategy. One of the prime considerations in that de- 
cision is usually the defendant's prior criminal record. ‘We note in our 
records that Turberville had no past criminal convictions which could have 
been used to impeach his testimony at the trial. 

It is also interesting to note that when Simpson testified out of the pres- 
ence of the jury at the hearing of the motion to suppress statements, be 
was cross-examined on the truthfulness of his statement (Tr. 239). At 
this time he admitted in effect that he had been at the scene and bad taken 
part in the attack on Lucas and Bunn. Of course, he denied the assault on 
Bowman and the burning of Lucas. It seems to us that the decision of 
appellants not to testify in this case was based on the fact that they would 
have been forced to admit the commission of most of the crimes. 
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acquitted appellant Simpson of Counts 6 and 7. Thus, the 
jury was selective. “This at least to some degree indicates 
that the jury returned verdicts only upon the basis of evidence 
relevant to each count and each defendant.” Monroe v. 
United States, 98 US. App. D.C. 228, at 237, 234 F. 2d 49, at 
56 (1956), cert. denied, 352 US. 873. 

It is submitted that the argument of counsel for appellant 
Williams was within the realm of trial strategy and im any 
event could not have prejudiced appellant Turberville. 

IIL The testimony concerning appellants’ acts and conduct 
immediately prior to the commission of the crimes charged 
was proper 


Appellants Simpson and Turberville contend that the trial 
court erred in permitting the introduction of what they de- 
seribe as evidence of a crime other than those charged in the 
indictment (S. Br. 14, T. Br. 17). Appellant Williams does 
not join in this contention of error. 

In essence, the evidence of which they complain was to the 
effect that appellant Turberville entered Seigle’s Drug and 


Liquor Store, 4th and M Street, Southwest, on the evening of 
December 5, 1959, looking for a man by the name of Tucker 
(Tr. 176).* Apparently, Tucker had just hit a friend of Tur- 
berville’s with a wine bottle (Tr. 177). Turberville asked 
Mr. Thomas E. Davis, an employee of the store, if he knew 
where Tucker was (Tr. 177). Davis apparently answered in 
the negative whereupon Turberville announced that he was 
“going to get him” and left the store (Tr. 177). What trans- 


that boy in the face with the wine bottle.” 

ensued and Tucker fled toward the drug store pursued by 
appellants. Both Bunn and Lucas testified that they saw this 
chase from their position on the lot (Tr. 66, 100, 101, 119-120). 
Tucker ran into the drug store and “laid down on the floor” in 


*Turberville entered the store at about 7 P.M. (Tr. 176). 
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the rear (Tr. 178). Within minutes, Turberville and Simpson 
entered the store (Tr. 180). Turberville carried a “handful 
of bricks” and Simpson had a piece of wood. Both appellants 
left the store after being admonished by Mr. Davis (Tr. 181).* 
Meanwhile, Lucas went to the same drug store, purchased 
some cigarettes, and then returned to that part of the lot where 
Bunn and the deceased Bowman were standing (Tr. 66). Lu- 
cas and Bunn both testified that it was at this time that the 
appellants approached them (Tr. 66, 119-120). Williams and 
Turberville asked if they had “seen a man pass” (Tr. 120).™ 
Bowman said that he had not, whereupon appellants com- 
menced the assault which resulted in Bowman’s murder (Tr. 
70, 124, 273, 284). 

Of course, the general rule is that upon the trial of an accused 
person, evidence of another offense, wholly independent of the 
one charged, is inadmissible. But there are many well estab- 
lished exceptions to the rule, so numerous “that it has been 
said that it is difficult to determine which is the more extensive, 
the doctrine or the acknowledged exceptions.” Fairbanks v. 
United States, 96 US. App. D.C. 345, 226 F. 2d 251 (1955). 
In Bracey v. United States, 79 US. App. D.C. 23, at 25, 142 
F. 2d 85, at 87 (1944), cert. denied, 322 US. 762, this Court 
made the following statement concerning the exceptions: 

However, there are many well established exceptions 
to this rule, raised by the special circumstances of par- 
icular cases; to the end that all relevant facts and 
circumstances tending to establish any of the constitu- 
ent elements of the crime of which the defendant is 
accused may be made to appear. Thus, evidence of 
other criminal acts has been held admissible by this 
court when they are’so blended or connected with the 
one on trial as that proof of one incidentally involves 
the other; or explains the circumstances thereof; or 
tends logically to prove any element of the crime 
charged. Such evidence is admissible if it is so related 


* Simpson told the police that after they left the store they went to his 
girl friend’s house (Tr. 278). They returned to the lot shortly after. 

* According to Simpson, one of the other appellants asked Bowman, 
“Who was that guy in the overalls?” (Tr. 273). 
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with a single purpose and in pursuance of a single 
object; as well as to establish identity, guilty knowledge, 
intent and motive.” [Footnotes omitted.] 
When tested by the criteria for the admissibility of evidence 
of other offenses, it is clear that the evidence in the instant 
case fell within at least two of the well defined exceptions to 
the general rule. 

Al of the evidence concerning appellants and Tucker which 
was introduced at the trial took place within the hour prior to 
the crimes charged in the indictment. Indeed, when appellants 
chased Tucker across the lot to the drug store, they were ob- 
gerved by Bowman, Lucas and Bunn and this act was appar- 

comment and concern among these 
from this record 


leading. 

the other crimes. Id. 

down for evidentiary purposes 

the affray from being told.” Burcham v. United States, 82 
TS. App. D.C. 283, 163 F. 2d 761 (1947). Cf. Copeland v. 
United States, 80 US. App. D.C. 308, 152 F. 2d 769 (1945), 
cert. denied, 323 US. S41. Berle v. United States, 69 App. 


ing all that happened without 
from the whole” that the verdict of the jury 


* See Underhill, Criminal Evidence, $§ 206, 207 (Sth ed. 1956). 
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tially swayed by the objectionable incident.” Kotteakos v. 
United States, 328 US. 750, 764-765 (1946). Cf. Hall v. 
United States, 84 U.S. App. D.C. 209, 171 F. 2d 347 (1948). 
Cf. Ryan v. United States, 26 App. D.C. 74, 84 (1905). 


IV. Appellants were not denied a speedy trial 


All three appellants contend that they were denied a speedy 
trial (W. Br. 20, S. Br. 14, T, Br. 21). But, appellants Wil- 
liams and Simpson have not briefed the point. Instead, they 
rely on the argument of appellant Turberville. 

The record discloses that appellants were arrested on De- 
cember 7 and 8,.1960.. On December 11, 1960, a coroner's 
jury ordered them held for the action of the Grand Jury. A 
nine count indictment was filed in District Court on January 
4, 1960. Appellants were arraigned and entered pleas of not 
guilty on January 8, 19602 At this time, each appellant was 
granted 20 days to file “sppropriate motions.” On January 
23, 1960, appellant Simpson filed motions for a separate trial 
and to compel election between counts. On January 25, 1960, 
appellant Williams filed a motion to obtain a mental examina- 
tion. These motions were argued on January 29, 1960, after 
which appellant Simpson’s motions were denied and appellant 
Williams’ motion was granted. On this same date, appellee 
made an oral. motion for a mental examination of appellant 
Simpson.” This motion was granted after argument by 
counsel." On February 3, 1960, appellant Turberville filed a 
‘motion for a mental examination. This motion was granted 


>in regard to the other acts and conduct of appellants, the jury was 


“Orders committing Simpson and Williams to St. Elizabeth's Hospital 
were filed on January 29, 1960 (Letts, J.). 
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on February 12, 1960* On January 29, 1960, the trial of 
these appellants was continued to May 25, 1960, pending a 
report from St. Ehzabeth’s Hospital. 

On May 16, 1960, the case was continued to October 10, 
1960, on the motion of appellant Turberville on the grounds 
that his counsel’ was ill and further that ‘all ‘the. appellants 
were still undergoing mental examinations. These examina- 
tions were completed in the early part of July.* 
~ ‘The case came on for trial on October 10, 1960, at which time 
the prosecutor requested a continuance to locate witnesses. 
‘The case was then continued to October 26, 1960. The prose- 
cutor requested further continuances on this date and again on 
November 10; 1960, because of missing witnesses. Trial by 
jury actually commenced on November 16, 1960. 

The record does not indicate that the appellants ever ob- 


But that right is not without some 
Supreme Court stated in Beavers v. Haubert, 198 US. 77, 78 
(1905): 

The right of a speedy trial is necessarily relative. It 
is consistent with delays and depends upon circum- 
stances. . It secures rights to a defendant. It does not 
preclude the rights of public justice. 

Tt has been said that the right to a speedy trial guaranteed by 
the Sixth Amendment means a trial “free from vexatious, 
capricious, and oppressive delsys manufactured by the min- 
isters of justice.” * 
“The gist of appellants’ argument seems to be that a delay of 
ten months from indictment to trial, without more, denied them 
Turberville to St. Elizabeth’s Hospital was filed 
of St. Etisabeth’s Hospital 


to the Clerk of the District Court filed on July 11, 1960. 
= Black, Constitutional Lavo, § 206. 
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their right to a speedy trial. Such is not the law, and they cite 
no authority to support such a position. ‘Moreover, on this 
record their contention is plainly frivolous. 

Certainly, appellants cannot be heard to argue that they 
were denied a speedy trial during the period they were in Saint 
Elizabeth’s Hospital for mental examinations. Indeed, the 
case was on the District Court calendar during this period and 
it was appellant Turberville who moved to continue it to 
October 10, 1960. The prosecutor requested three continuances 
for the reason that essential witnesses were unavailable or 
missing... These continuances resulted in a delay of 37 days. 
This was not a “manufactured delay” and appellants advance 
no such contention., Nor did these continuances result in a 

. Cf. Taylor v. United States, 99 US. 


Ma. 1958), affirmed, 350 US. 857. Cf. 
US. App. D.C. 398, 278 F. 2d 


King v. United States, 

2d'567, at.568..(1959), cert 

Brooks v. United States, — U.S: App. D.C. —, 
(1961). 

We think it proper to point out that there was much appel- 
lants might have done to secure a speedy trial. They could 
have moved for a trial’anytime after arraignment. James v. 
United States, 104 U.S. App. D.C. 268, 261 F. 2d 381 (1958), 
cert. denied, 359 U.S. 930. And see King v. United States, 105 
US: App. D.C. at 196, 265 F. 2d at 600. Certainly, they were 
required to make such a motion upon completion of their 
mental examinations in July. Moreover, they could have ob- 
jected to the: prosecutor’s requests for continuances:and. de- 
manded an immediate trial. We submit that appellants’ fail- 
ure to do any of these things amounts to a waiver of the right 
to.a speedy trial. Pietch v. U: ited States, 110 F. 2d 817, 819 
(10th Cir. 1940), cert. denied, 310 US. 648. Chinn v. United 
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States, 228 F. 2d 151, 153 (4th Cir. 1955). And see Taylor v. 
United States, 99 US. App. D.C. 183, 288 F. 2d 259: (1956).°* 


V. The trial court erred in 
jant Simpson's sanity to 
dict rejecting this alleged 
the record 


" Appellant Simpson argues that appellee “failed to prove 
Beyond a reasonable doubt that the acts charged to appellant 
were not the product of s mental defect” (S. Br. 6). He con- 
dudes that his motion for “a directed verdict of acquittal” 
should have been granted (S. Br. 8).* We disagree. “The 
i was not'a person suffermg 
those terms. Moore v. United States, 
277 F. 2d 684 (1960). 


psychologist in the public school system, testi- 
fied that she “tested” Simpson on January 29, 1953 (Tr. 361). 
'Aé this time, appellant was in the sixth grade st Anthony 


= appellee is not to be widerstood to contend that appellants waived thelr 
right to 2 speedy trial forever. But we'do submit that the right was waived 
until November (i, 1960, the date of the trial. : 

“We note that Simpeon did “move for acquittal on all counta of the 
tediciment” bat fafled to state the grounds on which the motion was based 


reas © © ‘The defense in this case is that of insanity. oo And I ex- 
+ that at one time he was to be 
Army tests were made at that 
time to be, to have a mental LQ of 
@ and that be was a moron snd for that reason he was 

not inducted into the services, the Armed Services. 
“I further expect to show that he was a student in the|public schools 
time they made many mental tests, 


the opinion that he was what 
defective mentality and that he had at the age of 18 the 
of Sor6 years of age.” 
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Bowen School. The results of this test indicated that he had 
an 1.Q. of 67, “which placed him in the moron group.” 

Appellant also introduced the results of the Armed Forces 
Qualification Test which he took on February 25, 1958, in 
connection with his possible induction in the United States 
Army (Tr. 370). “He made a score of 42, which put him in 
group 5, the lowest mental group” (Tr. 371). Asa result of 
this test, appellant was not accepted.for military service. In 
explaining this test, Mr. Edwin H. Fuchs, a research psychol- 
ogist for the Department of the Army, testified that the pur- 
pose of the test was “to tell whether the man meets the 
requirements of eligibility for military training” (Tr. 378). 
Under cross-examination by the prosecutor, he testified that 
“these tests are not clinical questions” and “we do not compute 
intelligent quotients” (Tr. 380). He also conceded that he 
“was not concerned with whether it shows brain damage or 
anything of that sort” (Tr. 382).” 

Evidence of low scores on intelligence tests was first proferred 
in ‘support of the diminished responsibility doctrine. Fisher 
v. United States, 80 US. App. D.C. 96, 149 F. 2d 28 (1945), 
affirmed, 328.U.S. 463 (1946). This doctrine has been con- 


sistently rejected in this jurisdiction. Stewart v. United 
States, 107 US. App. D.C. 159, 275 F. 2d 617 (1960), reversed 
on other grounds, 366 U.S. 1 (1961). Moreover, this Court 
has recently held that evidence of low I.Q. scores does not 
justify a ‘Durham instruction to the jury. Moore v. United 
States, supra. And see Stewart v. United States, 107 US. 
App. DC. at 166, n. 10. Thus, if evidence of a low 1.Q. is not 


Question and answer follow : 

Q. And it is not a test to necessarily reflect the presence of mental 
disease, it is? 

‘A. It is not a clinical test. That is correct. ‘We are not concerned 
with whether it shows brain damage or anything of that sort. We are 
only concerned with this man’s trainability and why, we do not. care 
[sic]. ; 

© Duram v. United States, 94 U.8. App. D.C, 228, 214 F. 2d 862 (1954). 
“In Moore, the trial court refused a requested instruction “in relation to 
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sufficient to warrant the granting of a request for an instruc- 
tion on a defense of insanity, appellant cannot complain 
where the trial court gave such an instruction and submitted 
the issue to the jury. 

Assuming arguendo that this record discloses some evidence 
of appellant’s insanity, it is clear that the trial court properly 
submitted that issue to the jury. In Bradley v. United States, 
102 US. App. D.C. 17, 249 F. 2d 922 (1957), this Court stated 
the rule as follows: 


To remove 8 case from the jury’s consideration, the 
judge must be able to ssy that reasonable men must 
necessarily possess 8 reasonable doubt as to the defend- 


Based on this diagnosis, the witness stated that any criminal 
act Simpson might have performed on December 5, 1959, could 
not have been the product of a mental disease or defect since 
none existed. In regard to appellant’s LQ., Dr. Owens stated 
that it was 67 “with a probable maximum of slightly higher 
than that” (Tr. 390). The tests given at St. Elizabeth’s 
Hospital revealed that Simpson was “suffering from borderline 
intelligence but not of sufficient degree of impairment to war- 
rant diagnosis of mental defectiveness.” 

On this record, the best sppellant could hope for was an 
instruction on insanity which he got (Tr. 513). Though it 
may have erred in doing so, the trial court left the issue for 
the jury. Cf. Rose v. United States, — US. App. DC. —, 
283 F. 2d 376 (1960), cert. denied, 365 US. 834. The “result 
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is rationally consistent with the evidence measured by the 
required degree of proof.” Douglas v. United States, 99 US. 
App. D.C. 232, 239 F. 2d 52 (1956). 

In two cursory arguments, appellant contends that (1) the 
charge to the jury was inadequate in connection with the de- 
fense of insanity and (2) that the trial court erred in refusing 
to charge the jury on manslaughter (S. Br. 8,9). As near as 
we can understand these contentions, they appear to be an 
argument concerning the failure to charge on the doctrine of 
diminished responsibility.“ As set forth above, this doctrine 
has been consistently rejected in this jurisdiction. 

VL The verdict of the jury convicting appellant Simpson of 
second degree murder is amply supported by the record 


connived at the assault on Bowman or 
principal offenders. We think the record shows the contrary. 
It is quite true that Lucas did not see Simpson strike Bowman 
(Tr. 96) but the Government was not required to prove that 
fact. In this jurisdiction, any person advising, inciting, or 
conniving at the offense, or aiding or i inci 
offender, shall be charged as a principal. 
The evidence in this case clearly shows there was a concert of 
action among appellants in the attacks on Bowman, Lucas and 
Bunn. Thus, it was not necessary for the prosecution to show 
that Simpson actually struck Bowman. These appellants were 
charged as principals. They were acting together, and the acts 


weight and consideration to a 
intoxication, or any other condition bearing on the question of his 


mental A 
This requested instruction follows closely the instruction rejected by this 
Court in Fisher v. United States, 80 U.S. App. D.C. at 97, 149 F. 2d at 20. 


of Turberville and Williams in striking Bowman were the acts 
of Simpson. Polen v. United States, 41 App. D.C. 4 (1913). 
Cf. Dane v. United States, 57 App. D.C. 161, 18 F. 2d 811 
(1927). 

Simpson also contends in his brief that “the Government did 
not adequately establish the death of Ollie Bowman” (S. Br. 3). 
Bat his contention is limited solely to Bowman’s identification 
and not to the cause of his death. 

We note that appellants never contested the identification of 
Bowman at tral. Nor did Simpson raise the point in his 
motion for a new trial. The testimony of Mrs. Sally Bowman 
formed an adequate basis upon which the jury could conclude 
that the deceased:was in fact Ollie Bowman. . 

It is clear that’ the evidence introduced. during the: trial was 
amply sufficient to warrant submission of the case to the jury. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 
(1947), cert. denied, 331 US. 837. On appeal, the verdict of 
the jury must be sustained if there is substantial evidence 
taking the view most favorable to the Government. Glasser v. 
United States, 315 US. 60, 80 (1942). The verdict in this case 
is amply supported by the record.“ 


VIL The jury was properly sworn to try the issues in this case 


Appellants contend the jury was not sworn to try counts 
four through nime of the indictment (W. Br. 18, S. Br. 13, T. 
Br. 18). The oath was as follows (Tr. 39): 


—————— 


J¢ should be noted that the jury was fully instructed on the doctrine of 
aiding and abetting. No objection bas ever been made to this portion of 


charge. 
“Appellants Simpson 2nd Turberville also question Judge Jackson's 
to sit in District Court. But this question bas been settled. 
Lark v. United States, No. 18A07 (D.C. Cir. 1961). 
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The gist of appellants’ argument is that by virtue of the itali- 
cized portion of the oath, the jury was not sworn to try the 
counts other than murder.” : 

We disagree with appellants. It seems to us that the itali- 
cized portion of the oath was surplusage. Certainly, no one 
could contend that the oath would have been defective if it 
had been omitted. Nor does the fact that it is contained in the 
oath exclude the. other counts in the indictment. The prin- 
cipal portion of the oath discloses that the jury was sworn to 
try the issues between the United States and the appellants and 
to render a true verdict according to the evidence. Nothing 
more was required. 

Implicit in appellants’ arguments is a concession that the 
jury was properly sworn to try the murder counts in the in- 
dictment. The record discloses that appellants were sen- 
tenced to life imprisonment under the convictions of second 
degree murder. The sentences imposed on appellants under 
the other counts of the indictment were ordered to run con- 
currently to that imposed.on the murder conviction. Appel- 
lants, then; .are validly incarcerated under the murder 


conviction. Hirabayashi v. United States, 320 US. 81, 85 
(1943).“; 


VIIL The District Court did not abuse its discretion in deny- 
ing appellant Simpson’s. motions for a separate trial 


Appellant Simpson argues’ that the District Court'erred in 
denying his motions for a separate trial, to cothpel the Gov- 
ernment to-elect between counts and for a separate trial on the 
eounts charged in: the indictment (Ss Br..27).. It is ‘quite clear 
on this record that since these offenses were based on the‘samie 
acts or transactions they were properly joined in a single in- 
dictment. Rule 8(a), Fed. R. Crim. P. Likewise, appellants 


© No objection wes posed to this oath at trial. 

“ Appellant Simpson also contends that the trial court erred in excusing 
yeniremen who stated they were opposed to capital punishment (S. Br. 16). 
But no objection was made at trial, thus, this polnt is not preserved for 
review (Tr. 18-23). In any event, the trial court’s action was proper. 
Glare v. United States, 8% U.S. App. D.C. 16, 182 F. 28 962 (1950). And 
see United States v. Puff, 211 F. 2a 171 (2nd Cir. 1954), cert. denied, 347 
U.S. Q6Be essere cei vow 
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were charged in the same indictment since they all 
Aci in the same series of acts constituting the offenses. 

Rule 8(b), Fed. R. Crim. P. 
In his brief, Simpson hints that he was prejudiced by the 
he does not set forth 


motions. 
214 F.2d 879 (1954) * 


Wherefore, it is respectfully submitted the judgment of the 
Distriet Court be affirmed. 


District Court. 


